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PREFACE TO Vol. II. 


The second volume of the Indian Election Petitions contains* 
56 reports, as compared with 22 cases reported in the first 
volume. A few Tiniinportant cases have been . omitted. There 
is evidence of the growth of a distinct party spirit in certain 
constituencies, jSomenew questions are raised, as for example, 
the extent to which a Minister (Habigaiij South) or a Collector 
(Muttra) or a Municipal Commissioner (Bareilly City) can 
exercise infiuence. In the Bengal National Chamber of 
Commerce case it was decided that a person, and not a firm, 

, c6uid be an elector. There are more cases of treatinsr, more 
charges of intimidation, and a closer attention has been direct¬ 
ed to the minutiae of election procedure. 

The improper acceptance or refusal of a nomination paper 
is still perhaps unnecessarily frequent as the ground of an 
election petition, despite the amendments of the Electoral 
Rules introduced in 1922. The returns of expenses filed by 
a candidate have in some cases undergone, searching criticism 
indicating that, in India as in England, when a limit is 
imposed on the extent of expenditure that a candidate may 
incur in the ‘^conduct and management of his election/’ the 
accuracy of these returns will become a matter of paramount 
importance. There are interesting discussions as to the evi¬ 
dence necessary to prove personation, bribery, or agency. 

In nearly all the cases the judgment of the Election Court 
has been reproduced in extenso, partly because the discussion 
of the evidence by the learned Commissioners must be of 
interest, and partly because it appears desirable, in the earlier 
elections at least, to have as many facts on record as possible, 
in the hope that gradually there will thus be evolved for India 
and Burma a of election law. It is noteworthy that 

in several decisions, references are made to the findings of 
election courts of inquiry in other provinces. It may be 
possible to limit future editions to a shorter statement of the 
legal points involved and the decisions given thereon, follow¬ 
ing the excellent example of the Election Petitions in the 
United kingdom edited by O’Malley and Hardcastle, 

E. Ii. L, H; 


Patna : 

9tA March, 1925. 



INDIAN ELECTION PETITIONS- 


Volume I. 

Containing a full report of th^ election enquiries 
after the first general election in India. 

A limited number of copies are available. Price 
Rs,. 7-8, postage extra, to be obtained from the Pioneer 
Press, Allahabad. 



UWlSTfiy 



LIST OF OASES 

Repoktbd in Volume IT. 


I. —Akola South 

II. —Aliqabh District (East) 

III. —Aligarh District (West) ... 

IV. —Aligarh, Muttra and Agra 

V. —Amritsar City ... 

VI. —Bareilly City ... 

VII. —Bareilly District 

VIII. —Belgaun District 

IX. —Bengal Marwari Association 

X. —Bengal National Chamber of Commerc 

XI. —Bombay City 

XII. —Bombay City (North) 

XIII. —Bulandshahr District (West) 

XIV. —Burdwan Division (South) 

■ XV. —Calcutta (North) 

XVI.—Calcutta (South) 

XVII. —Champaban (North) 

XVIII. —Chingleput 

XIX. —Chota Nagpur Division 

XX.— Dacca City 

XXI.— Dharvyab District 
XXII. —Dinajpub 

XXIII _Eehozepub ... 

XXIV.—€roL.\GHAT 
X.XV.— G-URG.AON cwm Hissab 
XXVI. —Habiganj (South) 

XXVII. —Hanthawady (East) 


Page. 

1 

7 

10 
14 
17 
28 
42 
47 ) 
50 
55 
63 
74 
78 
82 
8S 
87 
. 92 
94 
99 
105 
111 
115 
124 
135 
138 
141 
154 



i' 








LIST or CASKS. 


viii 

Paok. 

XXVTIL—INSEIN ... ... ••• 158 

XXIX.—jEssoKE (North)... ... .. 163 

XXX.—Kanjoka Gum GuRD.A.spaH .. ... 1.66 

XXXL— KhERI AND SiTAPtJR .. ••• 176 

XXXII. —Madura & Trichinopolt cum Sriranoam 180 
XXXIII.— Mauwe (West) ... •• 184 

XXXIV. -Midnapore (South) ... 18-6 

XXXV.— Muttra .. ••• ••• 181 

XXXVi.^ —Mu/affarnagaR... ••• ••• 188 

XXXVII. —Pre.side.ncy Division Landholders ... 205 

XXXVIIl.,—PUN.fAB LANDHOLDER.S ... ... 210 

XXXIX.— Punjab (North) ... ... • ... 218 

■ XL.— Punjab North-East Towns... ... 228 

XLl. —Raipur (North) ... ... ••• 232 

XLIL— Kavvalpindi and Lahore Divisions ... 235 

XLIII. —Samastipur ... ... ••• 248 

XLIV _Saran (South) ., ... .• 250 

XLV.— Shahabad ... ... ... 259 

XLVI.— Sheikhupura ... ... ••• 260 

XLVII.—Tikhut Division Landholders ... 265 

XLVIII.— 24-Pargana.s (M.K.) .. ... 266 

XLIX.— 24-Parganas (M.U.) ... ... 268 

Ji.—W est Coast and Nilgiris ... ... 272 




LIST OF CASES CITED li\ Vol. IL 


Aldridge versus Hurst (Law Keport I. C, P. 
p. 415) * ,, 

Atteroliffe Division (5 O’M & H,, p. 225) 
Attock, 1920 (I. K. 1\, vol. 1, p. 1.) .. 

Attorney Greneral versus Bradlaugli 
(54, LX, Q.B., p. 213) 

Ballia (I. E. P., von I, p. 28) 

Boston, 1878 (2 ()’M.& H., p.l65)... 

Bowden as Besby (21 O.B.D,, p. 309) 
Cirencester (4 O’M. & H., p. 195) ... 
Cockermouth (5 O’M. & H., p. 155) 

Coimbatore cwm North Arcot case, 1921 (I.E 
vol. 1, p. 203) 

Cox versus Davies,^(2 Q.B.D., 202)... 
Darbhanga N.E. (1. K.P., vol. 1, p. 94) 

Davis versus Marlborough, 53 E.F. 29 
Bast Dorset (G O’M. ^ IL, pp. 37 48) 

Elast Punjab (I.E.P., vol. 1, p. 159) 

Everett versus Wells, (2M. ^ Or. 277) 

Ford versus Kettle, (9 Q.B.D., p. 139) 

Galway (2 O’M. & H,, p. *200) 

Galway (1 O’M & H., p. 305) 

Harford Lynskey (1899) (1 Q.B.I), 852), 

Harman versus Park (7 Q.B.D., 309) 
Hartlepool’s case (G O’M. & H., p. 5) 

Heywood on Borough Elections, 1797 
Hissar (I.E.P., vol. 1, p. 105) 

Hobbs versus Mosey (I.K.B.JL, 74) 


Page. 

D., 

70 

120, 27G 
27, 244 

15 
81 
119 
188 
1G4 
20, 276 

15 
190 
30, 179 
59 
85 
238 
59 
59 
131 
130 
103 
190 
22 
52 
1, IX 




LIST OP" CASES CITED. 


' ■ Page. 

lIiolmes>'msv>.s Lee (139 Time^ Law Reports, 

1923, p. 423) ' . ' ^ 271 

Langford (2 O’M & iV, lVT3)■ -v' ’ 130 

.Vlaidi^forie (5 O’M & H ... .•• 270 

Monks.'uer.sws Jackson (I.CjP.I)., 083) ... 188 

Moorhonse veiuitfi Linney (XV Q. B.. D., 188.', p. 273) 

■ 12,188, 237' 

Nazamuddin versus Queen ,Empress (LL.R. 

28, Calcutta, ,344)... , ... 102 

North Louth (6 O’M. & H., p. 133) , - S’G 

North Meath (4 O’M. & IL, 18o) . ... 179 

Norwich (1 O’M. & H., p. 10) ... ... 263 

Oldham, 1809 (1 O’M. & H., p. 153) 233, 267 

Piara Singh versus Mula Mai & ors. (4 I.L.R., 

Lahore p, 323) ... 240, 247 

Poole 1-2 O’M. & H., p. 127) ... ... 243 

Punjab South East Towns (I.E.P., 

vol. 1, p. 165) • 117, 222, 223, 263 

Purnea. (I.E.P., vol. 1, p. 178) 242, 248 

(Jneen versus Oweins (vol. 121, Eng. Reports, 

p.'56) ... ... ... 52 

R. ves^sus Bipiii Bihari Biswas & oi's. (LL.R. 

. 1(1, CaL, 970) • ... . 143 

R. fenstts Chnt'terdhgjree Singh & ors. (5 M’'. R. 

'Cr. 59) ■ ... • ... ... 141 

R. versus Lalit l)Iohan ^.Chackerbutty (I.L.R. 

38,.Cal., 0-59)■ ' ... ... 141 

R. Malapabiii Khpaua (11 Bom. H C.R., 

196) .. .. ... . ... 143 

K. versus Nila Kanta (I.L.K., 35. Mad., 247) ... 143 
R. versus Muther Kumara Swami Pillai (T.L. 

R. 35, Mafl., .379) .. ... ... 143 

Kohtak (I.E.P., vol. 1, p. 183);. ... 117, 242 


LIST OF CASES CITED. 


XI 


Page. 

Saharanpur (I.E.P., vol. I, p, 196) 173, 254 

Shahalmd (I.E.P., vol. 1, p. 214) 

Sham Chand Piasak versions the Chairman of the 
Dacca Municipality (l.E.R. 47, Cal., p. 624) ^8 

Sheikhupiira (LE.P., vol. 1, p. 216) ... 173 

South Meath (4 O’M. & H., p. 132) 130, 131, 179 

Stowe versus Joliffe (2874 L.K. 9C.P., p* 750)... 53, 62 
Staley bridge (1 O’M. & H., p. 73) ... I7l 

St, Greorge’s Division ( 5 O’M. & H., p. 89) ... 276 

Sunderland (5 O’M. & H., p. 53) ... ... 276 

Tanjore (LE.P., vol. 1,223) .. ... 220 

Vickers and Evans (79 L. J. K. B. 955) ... 59 

Warrington (1 O’M. & IL, p. 42) ... 93 

West Berar (I.E P., vol. 1. p. 76) ... ... 238 

Westminister, (1 O’M. & H. p 95) ... 264 

Wigan (4 O’M. & H., pp. 10-11) ... 21, 170, 263 

William versus East India Company 

(3 East 192) ... ... ... 144 

* Wood ward versus Sarsons ... 43, 88, 93, 181, 

211,212, 222, 

Yarmouth (5 O’M H., p. 186) ... 276 


* Appendix III to Hammond’s Indian Candi¬ 
date and Returning Officer. (Oxford Uni- 
\ ersity Press, Bombay.) 




CASE i. 

AKOLA SOUTPl M !{.) 


(Central Provinces Legislaiive Council.) 

Mr. Dinkar Eao Dhar Eao Naik Rajurkar ... Petitioner^ 

versus 

Mr Jaiiardau Bhalehatidra Sane ... ... Respondent 

The substance of the petition is that the election of 
Mr. J. B. Sane hj a majority of 43 votes was procured upon 
an in validly ^Ji^’esented nomination paper, by the threats of 
Mr. Vinayakrao Cxokhale, Pleader of Basim, improper inter* 
ference with the freedom of election by Mr. Ganu, the i^kola 
Suprintendent of Land Records, and official pressure of some 
patwaris and revenue inspectors. 

The complaint about the nomination paper is that it 
was presented at 3 p.m. and not before 3 p.m. on November 
20th, 1923, and it was presented to the returning officer at 
his bungalow which is not a presentation at his office within 
the meaning of the rules. The alleged threat by Mr. Gokhale, 
t'leader, is that on the polling day at Basim, just outside the 
polling station, he declared that those who voted for the 
Maratha candidate would haVQ to seek Maratha pleaders as 
their legal advisers, as t(ie Brahmin pleaders of Easim would 
not work for them. The jjetitioner was recognised as the 
Maratha candidate, and this threat is said to amount to a 
corrupt practice that has vitiated and materially affected the 
election. The interference by Mr, Ganu is that he toured in 
the vicinity of Givha where he was appointed presiding officer 
for the election and urged the people to vote for Mr. Sane, 
and on the pDlling dav he attempted to persuade voters to 
Vote for Mr. Sane, using his official position and influence. 
He also improperly refused voting papers to certain persons 
who were on the list of voters. The complaint about patwaris 
and revenue inspectors was that one Renukadas, patwari, who 
was appoi]ited assistant polling officer at Givha, threatened 
his official displeasure against those who did not vote for 
Mr. Sane. 

The first question of importance is whether the nomination 
paper was presented within time. It has been urged for the 
petitioner that the endorsement of the returning officer itself 
shows that the paper was presented at 3 p.m, and not before 
3 P.M. Rule 10(3), however, does not use the words bef n-q 
3 P.M.” It directs that the nomination paper shall be present¬ 
ed to the returning officer ‘‘ between the hours of eleven o’clock 
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in the forenoon and three o’clock in the afternoon.” Any 
time infinitesimally short of 3 P.M. would 
scheduled time, and therefore a presentation 
within time. Moreover, the petitioner himself has filed as 
his own evideno# a copy of the order of the returning office,! 
(who is in England and could not be called as a witness) which 
runs thus: “Pandit J. B. Sane brought his nomination paper 
to the district office a little before 3 P.M. on the 20th and found 
that I had left the office for the bungalow. He brought his 
nomination paper to my bungalow and gave it ^ 

office room there. within the statutory hours. 1 hus from the 
petitioner’s own evidence the presentation was within time. 
Further the Commissioners unanimously agree in accepting 
the sworn testimony of Mr. .T. B. Sane, that he went to the 
Kacheri of the Deputy Commissioner at 12-4o and waited till 
about 2-30 p'.m. and then, on .making enquiry and lea,rmng 

that the Devmty Commissioner had left word that candidates 

should be sent to his bungalow, went there and t^^nded Hie 
papers to the returning officer 10 

That officer perused the papers and referred ^^les befoie 

signing the delivery endorsement and noting tlie time of si^^n- 
ing which was jnst 3 o’clock. The Commissioners have no 
hesitation in holding that the papers were delivered to the 
returning officer within the statutory time, tte 

ever, like to observe that the words “ date and l orn _ in the 
printed certificate of delivery are vague, and should, in thdii 
opinion, be changed to “ date and time. - i ni 

’Phe next question is the one that has given rise to much 
discussion, viz., whether the presentation at the ^ 

the Deputy Commissioner is a proper and suftcient 
tion within the rules. It has been strenuously contended that 

rule 10 does not prescribe any place for the preseutatioii, and 

therefore the delivery to the returning officer in his office room 
at the bungalow complies with the rule. Lu 

urged that rule 10 (3) must be read with the foi™ 
nomination given in Schedule III which showsdhat the presenta¬ 
tion must be at the office, and that office is the same building 
as is mentioned in clauses ^7) ainl (9)^01 rule 1 . 

The CommLHioners have considered this vexed question, UiP, 
have decided that the presentation at bungalow does comply 
with the rule. At first sight it appears that the fee^iote mi 
the nomination form goes 

ultra vires in inserting the words “ at lus ffifice, /uiyier 

consideration shows that this is not so. Claust. (h) .,) • 

nomination papers presented after 3 P.M. on the las , , ,? 

for presentation ; but itcanuot be assumed J 

papers received before that time must lie accepted, as that 
vmlEld conflict with clause (3) which prescribes that the preseii- 
tatimi inust be between 11 A.M. and 3 p.m. Nomination paiieis 
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can be rejected on other grounds and the footnote to the 
nomination form is an indication that such papers will be 
invalid unless presented at the office. The place of presenta¬ 
tion, therefore, becomes important. We are of opinion that 
the whole form of nomination must be read as a part of rule 
10 (3). The full meaning of this clause cannot be ascertained 
without a reference to the form. The clause is incomplete 
without the form itself. Then when the form is read, it is 
found to contain a clear direction as to the place of presenta¬ 
tion. Twice it is mentioned that the delivery must be at the 
office of the returning officer, and that direction cannot be 
excluded from the rule or disregarded by the candidate. The 
question then arises whether the office room in the bungalow 
is an office of the returning officer for the purpose of such 
presentation. The word “office” has never, so far as we are 
aware, been judicially defined; but we are of opinion that in 
this x^^^'ticular case we have sufficient material far a decision. 
The schedule iu regulation III under rule 14 shows that the 
returning officer is the Deputy Commissioner {ex-officio) and we 
conclude that the office of the returning officer is the office of the 
Deputy Commissioner as such. Now undoubtedly facie 

the office of the Deputy Commissioner is the building known as 
the Kacheri where the courts are held and general administrar 
tive work of the district is conducted. But we have clear 
evidence, which we find satisfactory, that this particular Deputy 
Commissioner ordinarily did his work iu the Kacheri uniW 
about 2 p.M. daily and did the rest of his work in the office 
of his bungalow from 2 P.M. onward. This custom was well 
known to the members of the Bar and the litigant public. 
Thus by custom there were two offices with fairly well-defined 
times. Moreover, we have evidence that the returning officer 
had left specific instructioiiKS that any candidate bringing nomi¬ 
nation papers should be sent to the bungalow. Hence, although 
we feel that it would certainly have been better if the returning 
officer liad remained in his Kacheri on those days, until 3 P.M., 
we consider that the nomination papers of Mr. Sane were 
delivered to the returning officer “at his office” within the 
meaning of the rules. 

We find that the nomination papers were delivered before 
3 p.M. oil November 20th, and they were validy presented in 
compliance with the rules. There was no improper presenta¬ 
tion or acceptance. 

The witnesses who speak of the alleged interference by 
Mr. V. V. Gokbale, pleader, who was admittedly the polling 
agent of Mr. Sane, are Nos. 1, 11 to 16 for the petitioner and 
Nos. 1, 3, 5 for the respondent. The harden of proving the 
allegations lies upon the petitioner and it is our unanimous 
opinion that he has failed to discharge it. The evidencci is 
very discrepant and the witnesses are all partisan, ' 
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A very singular featiire of the evidence is that none of the 
persons, who are said to have been influenced against the 
petitioner, have been examined as witnesses. Those who have 
come forward say vaguely that many persons went away and 
did not vote. They are not able to give the mimher of such 
persons or their names, nor even to sav whethm- 
voters or mere spectators. Even Punjs„i himself as A. W . lb 
cannot naihe any of those voters who are said to have been 
dri ven away by the remarks of Mr. Gokhale, although he claims 
them as his acquaintances. The witnesses who speak on thi. 
issue, with the exception of A. W. 11 and 1,5, who have_bee^ 
completely discredited, all voted for the peti loner. Thne 
is therefore, nothing whatever to showAhat anything was said 
that influenced the election in any way. And 
stance which cannot be disregarded is that no coinidaint was 
made to the presiding ofticer or l^ih 

had been a fact that Mr. Gokhale 
the freedom of election in the manner alleged by the 
he would naturally have informed the hiib-Divisional Ofticer 
who was presiding officer and whose duty it wms to stop any 
such interference. Or, if .that opportunity of 
been allowed to pass, the petitioner would have mentioned the 

occurrence at the time of counting, if he felt J;' 

this points to the conclusion that this is a,n after-thought base 

perhaps upon some very trivial incident that had no e 

reality. 

Our finding is that the alleged interference has not been 
est.ablished. We-find that there was no corrupt practice. 

Three charges are brought against Mr. Ganu, the buperin- 

teudeutof land records-(l) an endeavour to persuade persons 

to vote for Sane during his touring on December 2ncl to 5tli, 
(2) an attempt to induce voters similarly while acting as 
Presiding Officer at Givha, (3) a refusal to allow certain persons 
to vote. 

This last charge, vaguely stated in tke petition to apply to 

“ certain voters ” and to have “materially affected the election, 
is whittled down in pleadings to twm persons, Govnida and 
Daryaii. The former is A. W. 8, whose deposition in our 
or inion, shows' that he never went near the place of polling 
and is ignorant of tlie procedure. Ganu as respondents witness 
No. 4 admits that he refused to give Daryaji a voting paper, 
but gives a satisfactory reason. This man did not fiiliv tally with 
the description in the voter’s list and he was asked to bring 
some one to identify him. Eemikadas as E. W. b corroborates 
this. The objection was that Daryaji admitted that he was 
not the working patel. Ganu says that this raised in his mmd 
a Mna Me suspicion as to the man’s identity and be asked 
for sc^jne jne to remoye the doubt, E. W. b corroborates thi,s 
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But even if this were not a justifiable refusal, it cannot be 
held that the whole election was thereby materially affected 
by the refusal of one vote. 

[The Commissioners found that the evidence did not establish 
the allegation that Granu was deliberately interfering with the 
election during his touring on the four days preceding the 
polling. They add :—] 

Then we come to the alleged interference at the time of 
polling. Here we again meet the significant fact that all these 
witnesses who speak of threats, inducements and coercion, 
actually voted for Dinkar Kao as they had always intended to 
do. As regards Surybhan A. W, 4 we are of opinion that this 
man probably intended to vote for Sane as he did in fact, 
although he. is reluctant to admit it in Court in the presence 
of Dinkar Kao and so makes his rambling statement about not 
knowing in wdiat box he put his paper, although he was specially 
told that Dinkar Kao’s box was red. But even if this man’s 
vote was clianged on account of something said by Gaiiu, this 
could not be said to have materially affected the election. It is 
quite possible that he wanted to vote for Dinkar Kao. and 
put the paper in the wrong box by mistake as he says he did 
vote for Dinkar Kao, The truth cannot be ascertained and 
the Commissioners do not feel able to rely upon this man’s 
deposition. 

Such is the evidence ***** on this supposed 
interference at the time of polling. Not one of these voted for 
Sane, but all for the petitioner. Thus if Ganu said anything 
at all it had not the least effect. It is quite probable, and this 
he aimits, that when voters appeared confused and not knowing 
what to do he directed them to the boxes and told them what 
to do. It is even possible that he asked some of them for 
whom they wanted to Vote and then gave directions as to the 
boxes. Dealing with illiterate villagers is not the same thing 
as conducting an election in a big town. The Commissioners 
are not satisfied that this evidence is sufficiently reliable to 
establish any direct interference by Ganu, and are quite con¬ 
vinced that any such advice as may have been given failed to 
change the election in the very least. It is noteworthy that 
the petitioner’s own polling agent Dajibarao, who is said to have 
been there all the time, has not been called as witness. Also 
no complaint seems to have been made to him about Ganu inter¬ 
fering, What Ganu did raised no protest at the time. Further 
it is noted that not one of the several j^atwaris and patels who 
were in the courtyard within a few feet of Ganu, all the time had 
been called. So also not one of the three school masters, who were 
specially appointed as clerks for the polling, was examined 
as witnesses. Two of these were not Brahmins. When the 
petitioner on^its to call the uninterested persons who weV^ cy^ 


miST/iy,^ 
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the spot all the time and prefers to rely upon biassed ad¬ 
herents of his own cause, he must not be surprised if adverse 
inferences are drawn against him. 

The Commissioners find the evidence unconvincing and 
consider that the whole of issue 7 must be found in the 
negative, and Mr. Granu is not, shown to have been guilty' of 
any corrupt practice within the meaning of part II, schedule V 
of the rules. Issue 8 is therefore found against the petitioner. 

There remains the allegation made against Renukadas. It 
comes to this that he assisted Gann in iustructing voters how to 
vote. But the evidence against him is even more unsatisfac¬ 
tory than that against Gann. Also the Commissioners consider 
that it is sufficient to note that the petition made no mention 
of Renukadas either in the body of it or in the list attached 
thereto and rale 28 (2) was not complied with. This allegation 
is, therefore, not admissible. But as it bas been put in issue 
it will be decided. The evidence does not establish any direct 
interference, except in so far as partisan witnesses say that this 
man said the same thing as Garni to the voters. That tails to 
carry conviction. The petition made a sweeping assertion that 
a large number of votes were affected by the interference 
of patwaris and revenue inspectors. No names were given, and 
in the pleadings only Renukadas was mentioned and he hap- 
pend to be one of the witnesses cited by the respondent. This 
seems-to be merely a belated attempt to discredit Renukadas as 
a witness by placing him in the position of a co-accused with 
Ganu. It has not been explained also what sort of official 
displeasure Renukadas, a simple patwari, could exercise, if his 
alleged advice to voters was not accepted. 

In our opinion, issue 9 concerning Renukadas must be found 
in the negative, and most certainly it is not shown that any 
such interference materially affected the election. Issue 10 
must also be negatived. 

Finally, on issue 11, the Commissioners are unanimous in 
their opinion that no grounds have been established for de¬ 
claring the election of Mr. J. B. Sane void and the petition 
should be dismissed with ftill costs on the petitioner, allow- 
inc** as pleaders^ fees the sum of Rs, 3o0 (three bundled and 
fifty rupees). They fttjcordingly humbly submit their reiKirt 
to ills Excellency the Governor for his orders under rule 40 of 


the Berar electoral rales. 


F. J. WOODWARD. 
K. Q. DAMLE. 

M. .L D AST UR. 


7th May, 19^4. 


CASE IL 

ALIGAIIH DISTRICT EAST 

(Unhed PkoVINCES Legislative Council.) 

Thakur Udaya Vir Singh ... Petitioner^ 

vers^^8 

Eaj Kumar Singh ... ... Besponde'tU/ 

The petitioner Thakur Udaya Vir Singh was a candidate 
for election to the United Provinces Legislative Counciljfrom 
the Aligarh district East Non-Muhammadan Kural consti¬ 
tuency. In the space for the name of the constituency in 
all his nine nomination papers the petitioner had put down 
^‘Aligarh East Non-Muhainmadau Kural.” The returning 
officer on 7th November, 1923, rejected the petitioner’s nomi¬ 
nation papers by the following order :— 

Declared invalid as the name of the constituency has 
not been correctly given. It should be ‘Aligarh Dmtrict 
(East) Non-Muhammadan Eural.’ There is no such consti¬ 
tuency as ‘ Aligarh Fast,’ This is a technical matter in 
which I hold that absolute accuracy is essential.” The peti- 1 
tioner urges that this invalidation by the returning officer : 
was improper. 

Besides the petitioner there were two other candidates for the 
same constituency, viz,, Kunwar Raj Kumar Singh of Barauli 
and Pandit Basdeo Sahai of Graiigiri. The nomination paper of 
Pandit Basdeo Sahai Sharma was also rejected. 

A written objection to the nomination of Kunwar Eaj Kumar 
Singh was taken by Basdeo Sahai Sharma on the ground that 
Eaj Kumar Singh was under 25 years of age and therefore not eli¬ 
gible for election to the Legistative Council, but this objection 
appeaivs to have been summarily rejected without any enquiry. 

The nomination papers of Thakur Udaya Vir Singh and 
Pandit Basdeo Sahai Sharma having been rejected by the 
returning officer, Kunwar Eaj Kumar Singh was returned unop¬ 
posed as a member of the Legislative Council. His election 
has been called iu question by Thakur Udaya Vir Singh on the 
ground:} specified iu his election petition, of which the main one 
is that Eaj Kumar Singh was under 25 years of age on the day of 
his nomination. Basdeo Sahai Sharma has been joined as a for¬ 
mal respondent. The petitioner has claimed the seat for liimself. . 

We are of opinion that the refusal of the petitioner’s nomi- j 
nation by the returning officer was not justified. The abbre-; 
viation of the name of the constituency by the omission of the, 

• word “District” should have caused no misgiving in the 
mind of the returning officer as to the identity of the constitu¬ 
ency, because there was no other constituency of a similarname 
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with which Aligarh East ” could have been confounded. In 
fact, on the 6th November, the returning officer had posted on 
the notice board in front of his office the names of the nomi¬ 
nated candidates and their constituencies, includkig that of 
the petitioner as a candidate for the Aligarh District (East) 
Non-Muhammadan Rural constituency. Raj Kumtir Singh, 
respondent No. 1, himself described the constituency in ques¬ 
tion as “Aligarh East’' in his nomination paper Ex. 1 (6; 
and his declaration of the appointment of his election agent 
on the back of the nomination paper Ex. 1 (a). We find that 
in some provinces, the word “District” is used after the names 
of the district constituencies, while on others it is not. In the 
United Provinces Gazette of the 24th November, 1923 (Part 
VIII), page 632, the two Non-Muhammadan Rural constitu¬ 
encies' of Bulandshahr district are described as simply 
“Bulandshahr (East)” and “Bulandshahr (West).” Nor is 
the word “ District ” added to the names of any of the district 
constituences therein mentioned. In the United Provinces 
dated the 5th of January, 1924 (Part I), page 18, the 
constituency of Meerut District North is described simply as 
“ Meerut North.” If this not inconvenient abbreviation of 
the name of a constituency as created by statutory rules is 
permissible in official publications, too strict a view of the 
omission of the word “ District ” by the returning officer was 
not justified. The misdescription was trivial and should have 
been condoned. It was a mere mistake in the use of a form 
which could mislead nobody. This is the principle underlying 
' the English Ballot Act. 

It was conceded by the learned counsel for the respondent 
No. 1 that the question of the latter’s age could be raised be¬ 
fore us even though no objection to his age was taken before 
the returning officer. 

The objections set out in paragraph 12 of the petition are 
(a) that respondent No. 1 was under 25 years of age, ih) that 
he,was not the adopted son of Rao Karan Singh, (c) that he 
had differently given his parentage in different nomination 
papers and {d) that his nomination was not according to rules. 
With the question of the respondent’s ado|tion we are not 
here concerned so long as there is no dispute about his identity. 
Nor does it matter whether he described himself as the adopt¬ 
ed son of Rao Karan Singh in one nomination paper, or as 
the son of his natural father Balwant Singh in another. At 
least one of his nomination papers Ex. lA, in which he has 
described himself as the adopted son of Rao Karan Singh, is 
valid. 

The only other important question to consider is whether 
Raj Kumar Singh wa^ under 25 years of age on the date of 
his nomination, which was one of the grounds of the written 
objection of respondeat No. 2 before the returning officer. 


fUHlST/f'y 
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According to the scholars' register Ex. 5, J^aj Kumar Singh 
was admitted to the Aligarh Branch School on the 14th of Decem¬ 
ber, 1906, when his age was put down as eight years*" He 
was admitted to the Aligarh District School on the 8tb. of 
July, 190§, according to the scholars’ register Ex. 4, and his 
age M^as then recorded as nine years six months and 24 days. 
According to this he would be 24 years 10 months and 22 days 
(L^., less than 25 years) on the 5th of November, 1923, which 
was the nomination day. Thi§ calculation is evidently based 
-on the assumption that the respondent was exactly eight 
years old on the 14th of December, 1906. The petitioner 
relies on the entry of the age of respondent No. 1 in the 
scholars' register Ex, 4, which he says he inspected on the 
7th of November, 1923. 

The petitioner has also summoned the record of the year 
1917 in which Kaj Kumar Singh on the 4th February, 1918, 
gave his approximate age as 19. 

[After discussing the evidence the Commissioners reported —] 

We are oi opinion that the evidence produced by respondent 
No. 1 has sufficiently rebutted the entry in the scholars’register 
Ex. 4 about the age of Raj Kumar Singh, which was based on 
the entry in the Branch School scholars’ register and therefore 
cannot be held to be accurate. The horoscope Ex. Bl and 
at least two V arashphals are in the handwriting of persons who 
are dead and these documents could not have been manufac¬ 
tured for the purposes of this case. According to the horoscope, 
and this is confirmed by the 10 Varashphals produced by 
respondent No. 1, he was born on the 18th of November, 1896, 
and he was therefore above 26 years of age on the date of his 
nomination, i.e. the 5th of November, 1923. We hold that 
Kunwar Raj Kumar Singh was duly qualified for election. 

It follows frotu what has been said above that the acceptance 
of the nomination of respondent No. 1 was not improper, but 
the refusal of the nomination of the petitioner was improper. 
It is clear that the election of respondent No. 1 was materially 
affected by the improper refusal of the petitioner’s nomination. 

We, therefore, recommend to His Excellency the Governor 
that the election of Kunwar Raj Kumar Singh should be held 
to be void. The petitioner has succeeded on one issue, but 
failed on the issue about the age of respondent No. 1. 

In the special circumstances of the case we recommend that 
the parties do bear their own costs. 


H. NELSON WRIGHT, 


President. 


V. E. G. HUSSEY, 


Gommissioner, 


G* C. BADHWAB, 


The 16th Juncj 19^4* 


Commissio^ier^ 


mmsT/}y 




OASE III. 

Aligarh district west (n.-m. r.)- 


(UxiTED Provinces Legislative Council.) 


Thakm- Shib Narayan Singli 


Petitioner^ 


versus 


Thakur Laksliini Eaj Singh. 


... Respondent* 


The petitioner Thakur Shib Narayan Singh and the respon- 
dent Thakur Lakshmi Raj Singh were the only two candidates 
for election to the United Provinces Legislative Council from 
the Alio'arh District (West) Rural Non-Muhammadan consti¬ 
tuency'^at the last general election. The petitioner was 
..nominated by means of three nomination papers, but on the 
day of the scrutiny, the 7th of November 1923, all these three 
nomination papers were declared invalid by the returning 
officer on the following grounds. t,, . 

(а) “As the name of his proposer given as Bhawani 

Shanker’ does not agree with the electoral roll 
where the name is given as ‘ Bhamani Shankar. 

(б) “ That the age has not been pro^ erly given. Only 

‘41’ has been written, and the word ‘years’ has 
been omitted. This is a technical matter in which 
I hold that absolute accuracy is essential. I am 
not entitled to make any presumption whatsoever 
as what is correctly intended. 

(o) “ As the name of the proposer given as ‘ Lajja ’ does 
not agree with the electoral roll, where the name 
‘ Lajia’ is given. These are two different names.” 
The petitioner had taken an objection before the returning 
officer as to the age of the respondent, alleging that Thakur 
Ijakshmi Raj Singh was under 25 years of age on^ the day of 
his nomination and as such was ineligible for election, but the 
returning officer overruled this objection and declared the 
nomination of the respondent to be valid. Thus Thakur 
Lakshmi Raj Singh, being the only validly nominated candi 
date, was returned unopposed. 

On the pleadings of the parties the following two issues were 

framed by us:—■ _ _ . 

(1) was the invalidation of the petitioners nomination 
by the returning officer improper 1 
‘(2) was the respondent ineligible as a candidate owing to 
the fact that he was under 25 years of age on the 
* 5th of November, 19231 
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Issue 1.—The petitioner’s nomination papers are exhibited 
as exhibits 1, 2 and 3. 

In Ex. 1 the name of the proposer is signed “Bhawani 
Shankar” and his electoral roll number is given as No. 1752, 
The electoral roll in Aligarh is prepared in both Urdu and 
Hindi. The election officer Babu Mahadeo Prasad has stated 
that ‘‘in this district we have been acting upon the electoral 
roll in Urdu and not on that in Hindi.” He admitted, how¬ 
ever, that there was no Government order which preferred the 
Urdu to the Hindi copy of the electoral roll and we can see no 
ground for preferring one to the other. The returning officer 
looked up the Urdu copy of the electoral roll and found that 
the name given against No. 1759 was “ Bhamani Shankar.” 
In consequence of this disagreement with the -‘signature of the 
proposer he declared the nomination invalid. If, however, 
he had looked at the Hindi electoral roll he would have found 
that the name there given against No, 1752 was “Bhawani 
Shankar,” the exact name given by the proposer in nomi¬ 
nation paper Ex. 1. 

We have been referred to and taken through a number of 
English decisions on questions cognate to the point which 
we have before us. These are, however, anterior to and have 
doubtless been considered in, the Indian electoral law, and 
we see no necessity in this case to travel beyond the Indian 
rules, which are clear and full. 

Regulation 9 made under rule 13 (1) of the United 
Provinces electoral rules and printed on page 3 of the United 
Provinces Gazette, Extraordinary, dated the 4th July, 1923, 
sets out the grounds on which the returning officer may 
refuse any nomination. Among them are : 

9 {i) (it) that the name of a | roposer or seconder is not 
entered on the electoral roll of the constitueney, and 9 (i) (iv), 
that the candidate or any proposer or seconder not identical 
with the person whose electoral number is given in the nomi¬ 
nation paper as the number of such candidate, proposer or 
seconder as the case may be. 

Rule 9 (i) further contemplates the refusal of a nomination 
after such summary inquiry as the returning officer thinks 
necessary. 

It needed a very summary inquiry, if any, in this case to 
satisfy the returning officer that the proposer on Ex. 1, was 
identical with the person shown in the electoral roll against 
the corresponding number. A mere reference to the Hindi 
electoral roll would have set the matter at rest. 

Ihe insistence by the returning officer on absolute literal 
accuracy was overdone. The object to be kept in view in 
filling up the nomination paper is “that a person who 
the nomination paper may be able to decide whether the 
candidate is properly nominated or assented to by enrolled 
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burgesses and to determine this by a mere comparison of tlie 
nomination paper and burgess roll without any further and 
laborious inquiry.” (Moorhoiise Linney, XV, Q. B. D., 

1885,) 

It is further laid down in the English Act, 45 and 46 Victoria 
C, 50, on a cognate subject that no inaccurate description of 
any person should binder the operation of the Act, with 
respect to that person provided the description be such as 
to be commonLy understood (ibid)* It is the misleading of 
the electorate that is to be avoided. > 

We think that the nomination paper Ex. 1, satisfies the 
] rinciples above enumerated. Even if the fact that the name 
of the proposer is given in the Hindi electoral roll in the same 
form a's in the/nomination paper be ignored, we are of 
opinion that the writing of the proposer’s name as ^^ Bhawani ” 
could have misled no one as to his identity. It was, doubtless 
within the returning officer’s knowledge that ‘‘Bhawani ” and 

Bhamani ” are interchangeable renderings of one and the 
same name. Such interchange of letters in words is quite a 
common feature in this Province and is in keeping with 
philological rules. 

We, therefore, find that the returning officer improperly 
declared the nomination paper Ex. 1 to be invalid, We hold 
that it was valid. 

That being so it is unnecessary for us to examine the other 
two nomination papers Exs. 2 and 3, but as their invalidation 
has also been challenged we may state that, in our opinion, 
the omission of the word‘‘years ” afttr 41 in Ex. 2 in the 
space for the age of the candidate was a clerical omission of 
no importance and should have been condoned. The refusal 
of the nomination paper Ex. 3 because the proposer signed 
himself ‘‘Lajja” instead of ^^Lajia” as shown in the Urdu 
electoral roll, was also uncalled for. In this case, too, a glance 
at the Hindi electoral roll would have been sufficient to 
convince the returning officer of the proposer’s identity with 
the voter entered as number 1045 on that roll. Both these 
nomination papers are, in our opinion, valid and the peti¬ 
tioner was duly qualified to stand as a candidate for election 
to the Council. 

Issue 2.—The next question to consider is the age of the 
respondent on the date of his nomination, 'i*e* the 5th of 
November, 1923. The petitioner relies on the entry of the 
respondent’s age in the scholars’ register of the Government High 
School Ex, 13 in which the date of birth of Kunwar Lakshmi 
Raj Singh is recorded as the 4th of March, 1899. 

.We are not impressed by the respondent’s evidence about 
his age. The horoscope Ex, A has not the appearance of an 
old document prepared in 1954 and the Isbt from which it 
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prepared by Pandit Chheda Lai is not forthcoming. It is 
admitted that a horoscope can be prepared from any given 
Isht. The respondent’s mother was not examined to prove 
the date of her son's birth, or that the horoscope Ex. A had 
remained in her possession and that she gave it to her son to 
be produced in court. The evidence of Subedar-Major Rtikam 
Singh and the respondent’s grand uncle Thalmr Karan Singh 
is not convincing. On the other hand, there is an unimpeach¬ 
able entry of the date of the birth of the respondent in the 
scholar’s register of the' Government High School and this 
entry was made at the instance of the respondent’s grandfather 
and in his presence. We are of opinion that the entry of 
the age of the respondent in the school register has not been 
rebutted by the evidence produced by the respondent. We 
find that the respondent’s age was 24 years 8 months and 1 
day on the 5th of November, 192.3, ie. under 25 years on 
the day of his nomination, and that he vcas ineligible for 
election under rule 5 (1) (f) of the United Provinces 
electoral rules. We have found that Thakiir Shib Narayan 
Singh’s nomination was improperly refused. He was thus 
the only duly qualified and validly nominated candidate 
for election to the Legislative Council for the Aligarh District 
(West) Rural Non-Muhammadaii Cointituency. We, therefore,; 
recommend to His Excellency the Governor that the election’i' 
of Thakuv Lakshmi Raj Singh should be held void; that' 
the petitioneiThakur Shib Narayan Singh should be declared,, 
to be dul}^ elected as a member of the United Provinces! 
Legislative Council, and that the respondent should pay th^ 
petitioner’s costs amounting to Rs. 40-8-0. 

H. NELSON WRIGHT, 

President 
V. E. G. HUSSEY, 

» . Commissioner* 

G. C. BADHWAR, 

Commissioner. 


CASE IV. 

ALIGAEH AIXJTTRA AND AGRA DISTRICTS (M l?.) 


(United Provinces Uegiseative Cotjncid.) 

Mohamiiiacl AMul Waliab ... ... Petitioner, 

versus 

Obedar Rahman Khan ••• Respondent. 

At the election of 1923 for the United Provinces Legislative 
Council Muhammad Abdul Wahab and Obedur Rahman Khan 
. were candidates for the Aligarh, Muttra and Agra districts 
, (Muhammadan Rural) Constituency. The nomination of 
' Mohammad Abdul Wahab was refirsed by the returning officer 
on the ground that his declaration on tlie nomination paper 
assenting to his nomination was not dated by himself but by 
some other pe^-son. The respondent Obedur Rahman Khan 
(being the only other candidate) was accordingly returned un-* 
opposiid. This is a petition filed by Mohammad Abdul Wahab, 

111 his written reply the respondent lias challenged the 
validity of the petitioner’s nomination, and the question, arose 
at the outset whether he was entitled to do this seeing 
that there is no recriminatory petition under rule 42 of the 
electoral rules before us. Respondent’s counsel relied on order 
I 21, rule 22, Civil Procedure Code in support of his position. 
I We are of opinion that we cannot apply that provision in this 
I case. We are bound to adapt our procedure to that laid down 
/■I in the Civil Procedure Code ‘“ as inearly as may be ” biit 
i:election law is special law and section 42 of the electoral rules 
i has set out distinctly the conditions under which a recrimi- 
■ natory x^etition is yierinissible, viz.., when the xietitioner claims 
'I the seat for himself. In no other case is recrimination contem- 
[plated. Nor, indeed, would there be any useful object in 
1 making an inquiry into the qualification for candidature of a 
Vperson who does not claim the seat for himself. Our business 
is confined in a case like the x^^’^sent one to the question 
whether the respondent has been properly elected. 

We, therefore, think that the analogy of Order 21, Ride 22 
is not a real one, and that the respondent’s objection to the 
validity of the jietitioner’s nomination must be ignored. 

Apart from this the of/the parties disclosed tlie 

following two issues :— 

(1) Was the invalidation of the x^etitioner’s nomination 
pax‘>er by the returning officer improper ? 
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(2) Was tlie election petition duly presented and have 
the Commissioners any authority to inquire into 
the point after the petition has been accepted by 
the Governor ? 

The second issue relates to the due presentation of the elec-' 
tion petition and may conveniently be dealt with first. We are 
of opinion that we are not competent to go behind our appoint -i 
ment as Commissioners for the trial of this petition and are’ 
debarred from inquiring into the question of the proper pre¬ 
sentation of the election petition subsequent to its admission 
by the Governor. We must presume that prior requisites 
have been complied with otherwise the petition would have 1 
been dismissed by the Governor under rule 3G (1). We agree 
with the views expressed by the Commissioners in the Salem 
and Coimbatore-6*667a-lSrorth Arcot case 1921 (Indian Election 
Petitions, Hammond, page 203). The same question has been , 
similarly decided in the report of the election case No. 3 of, 
1924, Bengal (Dinajapur Muhammadan Constituency), printed 
at page 883 of the CWouto Gazette of 30th of April, 1924. ■ 
Issue 2 is therefore decided against the respondent. 

This brings us to tlie first,and main issue, viz*^ whether the 
rules require that the declaration by a candidate on the nomi¬ 
nation paper shall be dated by the candidate himself. 

Kule 11, sub-rule 3 of the United Provinces electoral rules 
requires each candidate, either in person or by his proposer and 
seconder together, to deliver to the returning officer or other 
authorised person '^/a nomination paper completed in the form 
prescribed in schedule 3 and subscribed by the candidate him¬ 
self as assenting to his nomination and by two persons as pro¬ 
poser and seconder.” 

It is to be noted that the word subscribed ” applies as much 
to the proposer and seconder as to the candidate. Yet the form in 
schedule 3 provides no space for any date underthe signature of the 
proposer and seconder. ‘^^Subscribe ” means to write under some 
thing to give consent to something written by signing one’s, name 
underneath (Attorney General versus Bradlaugh 54, L. J. Q. B.,ij 
213). We can discover no authority in support of the returningi] 
officer’s view that the date of declaration of the candidate assent*; 
ing to his nomination must be in his own handwriting. We 
think that if the legislature had intended that the space pro¬ 
vided for the date of the declaration must be filled in by 
the candidate himself and by no other person, it would 
have expressly said so, as it has done in the case of the 
returning officer, who is required in his certificate on the said 
form in schedule III to state the date and hour of the delivery 
of the nomination paper to him. We observe that the nomi¬ 
nation paper form prescribed in schedule II of the Ballot Act 
in England altogether omits the date of the candidate’s declar¬ 
ation, showing that it is not essential. 
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In the recent case of S. N. Haider versus S. N. Mallik, report¬ 
ed at page 172, part I of the GalcvAta Gazette of the 30fch 
of January, 1924, in which the candidate had omitted to 
fill in the date of his declaration the Commissioners held 
that the omission of the date was a technical irregularity and 
no more than an unsubstantial departure from the law. We 
agree with this A?iew, and hold that ‘‘subscribed ’’ in rule 11 (3) 
of the electoral rules means signed and does not include dating. 
We find that the nomination paper of the petitioner was deli¬ 
vered duly completed aud subscribed in conformity with the 
provisions of Rule 11 (3) of the electoral rules. The invalida¬ 
tion of that nomination paper by the returning officer was, 
therefore, improper. 

We vvould, therefore, recommend to His Excellency the 
Grovernor that the election of the respondent Obedur Rahman 
Khan should be held void aud that he should pay the petitioner’s 
costs which amount to no more than Rs. 3. 

H. NELSON WRIGHT, 
President. 

Y. E. G. HUSSEY, 

Gommmissioner. 

G. C. BADHWAR, 

Commissioner. 


IQith June, 1924. 


CASE V, 

AMRITSAR CITY (Yt.). 


(PuNJAii Legislative Council.) 

Sheikh Mnhamiwad Sadi(] ... ... Petitioner, 

vereus 

Mian Muhammad Sharif ... ... Respondent, 

The petitioner seeks to avoid the election on the ground.s 
set forth in detail in hi.s petition, which was published in the 
7 t^niab Gazette, dated 22nd February, 1924. The petitioner’s 
main allegations ai’e that the nomination paper of respondent 
No. 1 was invalid on account of certain irregulai’itie,s and 
omis.sions, and that respondent No. 1 and his agents have been 
guilty of the corrupt practice of procuring ‘personation’ under 
Part I of schedule V of the electoral rules. The petitioner 
also challenges the correctness of tlie return of expenses filed by 
respondent No. 1, and claims the seat for himself on the ground 
that he secured the highest numbpr of votes next to him. 

Khawaja Ghulam Yaseen, who wa.s made a pro forma res¬ 
pondent, did not put in appearance. Eespondent No. 1 
(hereafter referred to as respondent) denied the petitioner’s 
allegations and filed a recriminatory petition containing 
counter-charges against the petitioner'. ’ Tire latter was, how” 
ever, withdrawn at a subserpient stage. 

• Several of the charges in the original petition had to be 
.struck off for want of adequate particulars, while others were 
abandoned at the time of arguments after a half-hearted and 
infriictuous attem27t to substantiate them. The jietitioner 
applied for jrermission to amend his petition by introducing 
certain fresh charges of personation, but the application was 
disallowed tor. reasons given iir our order, dated 12th April, 
1924, a co 2 )y of which forms an annexure to this report. The 
only pleas or charges that were put in issue and eventually 
presse(l before us were those given below, and it will be suffi¬ 
cient for the purpo.se of this rejrort to confine, ourselves to 
the same:— 

(а) That the nomination paper of the' respondent was 

invalid, and its imirrojmr acceiitance by theretuni- 
ing .officer renders the election void; ” 

(б) That Fazal Hussain, tlie polling agent,—(or, at any 

rate, an agent)—of the respondent procured the 
‘ personation of a voter named Muhammad Ibra¬ 
him in M^ard No. 12, and this was done with the 
knowledge and connivance of the respondent; and 
(c) The return of expenses filed by the respondent was 
false in material particuhu-s, 
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As regards {a), there is no doubt that there are several omis¬ 
sions and irregularities in the nomination paper, some of 
which, at an}^ rate, calinot be considered to be altogether 
immaterial. But objections were raised before the returning 
officer, and the nomination {aper was accepted by him after 
satisfying himself as regards the same. Under the circum¬ 
stances, we consider it preferable not to dispose of this petition 
on the technical objections relating to the nomination paper, 
especially as we are clearly of opinion, that the petitioner 
must succeed on merits on the other two charges specified 
above. We, accordingly, proceed to discuss the latter charges. 

The factum of ‘ personation ’ in the case of a voter named 
Muhammad Ibrahim in Ward No. 12 has been proved beyond 
any doubt, and was rightly not disputed by the learned 
counsel for the respondent at the time of the arguments. 
There is ample evidence on the record to show that the name 
of Muhaminad Ibrahim (P. W. 15) was wrongly entered 
twice in the electoral roll, in Ward No. 4 and Ward No, 
12; that Muhammad Ibrahim voted in Ward No, 4 and not 
in Ward No, 12, and that some other person voted for him in 
the latter Ward. The petitioner believed that one Barkat Ali 
of ixujranwaia (P, W, 39) had personated JVI uliammad Ibrahim, 
Barkat Ali denied having done so, but the petitioner’s allega¬ 
tion has been proved to be correct by ^the testimony of the 
Finger-Print Expert. At the time Barkat Ali personated 
Muhammad Ibrahim, the vote was challenged by an agent of 
the petitioner. Barkat Ali was, however, identified by one 
Fazal Hussain on behalf of the respondent as the right voter 
and then the vote was allowed to be recorded, Barkat All’s 
thumb-impression was taken at the time on the list of challenged 
votes, and the Finger-Print Expert has found this impression 
to correspond with his thumb-impression taken before us. 
The thumb-impression on the counterfoil of the corresponding 
ballot-paper was unfortunately not clear enough for compari- 
ision, but, so far as comparison was possible, it appeared to 
correspond with that of Barkat Ali. 

The petitioner’s allegation is that Fazal Hussain, who 
identified Barkat Ali as the right voter, was a partner of the 
respondent and was acting as liis polling agent on the polling 
day. This allegation is denied by the respondent. According 
to the respondent, Fazal Hussain, had gone to Calcutta on 
business for a couple of months and returned to Amritsar 
only two days before the polling. He never wmrked as an 
agent of respondent and was not authorised to act as polling 
agent. The respondent professes to be ignorant as to who 
identified Barkat Ali as the real voter, when he wars, per¬ 
sonating Muhammad Ibrahim, and claims immunity from the 
conseqaences of the ‘ personation, ’ on the ground that neither 
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he nor any of his agents was, iu any«way, responsible for it, 
Fazal Hussain (P, W. 14), who was examined as witness, 
supports tiie above allegations of the res]):mcleut. He admits 
that he went to the polling station and \oted tor respondent, 
but deifies having worked for him as an agent either before 
or on tlie polling day. 

The list of challenged votes (Ex. P-14-A) shows clearly 
that one Fazal Hussain, sou of Mania Bux, of Katra Farid 
Chauk, identitied the person, who voted as Ibrahim {alias 
Muhammad Ibrahim) in Ward No. 12. The ])residing officer, 
Kartar Singh (P. W. 8), was unable to identify Fazal Hussain, 
owing to lapse of time, as lie was not personally acquainted 
with him. But Maqbul Ahmad, Assistant District Inspector 
of Schools (P. W. 7), who was working as a polling officer at 
the same polling station and who also saw Fazal Hussain 
identifying some challenged voters, was acquainted with him 
and has described him as a skin-merchai:if of Amritsar City. 
Unfortunately, Fazal Hussain was not present at the time when 
this witness was examined, but there is no suggestion in his 
cross-examination that the person named by him might be 
other than Fazal Hussain, the partner of respondent (P. W. 14). 
Fazal Hussain was, however, present in Court when Manohar 
Lai (P. W.-19), Excise Sub-Inspector—another polling officer 
—wa^; examined, and he identified Fazal Hussain and'deposed 
that Fazal Hussain was working for one of tlie candidates. 
Diwan Ali, Patwari (P. W. 22), who was giving ‘ parchis ’ to 
the voters at the same polling station, also identified Fazal 
Hussain and stated that he was bringing voters to the polling 
booth and was present throughout the day. 

The disinterested testimony of the above officials at the 
[lolling station is further supported by the evidence of respect¬ 
able witpesses like ^Sheikh Ali Bux, Honorary Magistrate 
(P. W. 4), Abdul Majid, Vakil (P, W. 5), Mirza Qamar Beg 
(P. W. 17), Record-keeper in the office of the District Judge, 
Amritsar, and (ropal Das, import merchant (P. W, 20). Sheikh 
Ali Bux (P. Vh 4) clearly dejioses that Fazal Hussain (whom 
he identified in court) was at the polling station and was 
helping the respondent. This witness voted for the respondent 
and cannot be suspected of any partiality to the petitioner. 
VL Abdul Majid, Vakil, saw Fazal Hussain taking v^oters to 
the polling booth and asking people to vote for the respondent. 
Mirza (^amar Beg, who voted for the third candidate, Khawaja 
(.Thnlam laseen, and seems to be a disinterested witness, 
deposes that he saw Fazal Hussain identifying certain chal¬ 
lenged voters. This witness knew Fazal Hussain, and indeuti- 
fied him in court also, (ropal Das (P. W. 20) as present 
at the polling station merely to watch, as lie was going to a'^t 
as an election agent for a ca ididate for the Legislative Assem- 
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bly. He also saw Fazal Hixssaiu .iclentifyiug certain voters, 
who were challenged by an agent of the ivetitioner. 

In reply to the overwhelming evidence produced by the 
petitioner, the respondent has produced only two witnesses in 
defence, both of whom are his agents and' partisans. These 
witnesses depose that they were asked by the respondent to go 
to the polling stations on his behalf, and that Fazal Hussain 
did not work for respondent either on the polling day or before. 
These witnesses, however, knew nothing about the challenged 
votes. They have deposed that they did not remain contin uous- 
ly at any particular polling station—a conveniently evasive 
statement, obviously intended to enable the witnesses to escape 
from possible consequences of any corrupt practices, that might 
be held to be proved. If these persons were really working 
for the respondent, it is difficult to believe that they would 
have remained ignorant of the challenged voters or that they 
would have allowed any unauthorised person to identify such 
voters. It must bs remembered tliat four different voters were 
challenged on the polling day. On each occasion the challenge 
must naturally have led to an inquiry, and the fact could not 
be expected to remain unknown to persons interested in or 
working on behalf of the respondent. 

The allegation that Fazal Hus sain had gone on business to 
Calcutta and had retnrned only a couple of days before the 
polling day cannot abo be believed. Had there been airy truth 
ill this allegation, the respondent could easily have produced 
documentary proof, e.y. in the shape of letters written by or to 
Fazal Hussain, or accounts of expenses in connection with his 
j vurney to Calcutta and liis stay there. Hut no attempt has. 
been made to produce any such proof. Fazal Hussain was 
admittedly a partner of the respondent for some 7 yeans. He 
is evidently a man of soma influence, as his firm pays income- 
tax to the extent of about Rs. 8,500. It was, therefore, only 
natural that he should have helped the respondent in his 
election campaign. Fiizal Hussain is a resident of Ward No. 12 
and was very probably well a npraiuted with the voters of that 
ward. It appears that he noticed that the name of Muhammad 
Ibrahim was entered as a voter in his ward by mistake and 
arranged to get Bavkat Ali to personate him. lazal Hussain 
originally came from Grujranwala, and it is significant that 
Barkat Ali, the personator, belongs to the same place. Fazal 
Hussain deposes that he went to Gajrauwala for a few days 
just before the polling. It seems very likely that he went there 
to procure per.sonators. 

In view of the evidence disciissed ai)3ve. we leel no hesitation 
in holding that Fazal llussaiu helped the resp indent by 
cjinvassiag oefore. the polling day a id by taking voters to the 
, polling booth and identifying them on the polling day. Tne 
question whetlief he wai given a written authority as a polling 
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/ agent or not is not niaterial. Kartar Singh, the presiding 
/ officer (P.W. 8) has deposed that he was shown a written autho¬ 
rity by Fazal Hussain, and there is no reason whatever to 
disbelieve his statement. But apart from the written autho¬ 
rity, there is no room for doubt that he was acting as a de facto 
polling agent, and in view of his close connection with the 
respondent and our finding that he was also canvassing for him 
we feel no doubt that he must have acted on behalf of the 
respondent at the polling booth, ‘ with his knowledge and 
consent.^ 

The facts proved above are sufficient to constitute 
, ‘agency.’ The term ‘ agent’ has a wide significance in elec-- 
! tion law, and it has been defined to include ‘ any person, who 
j is held by the Commissioners to have acted as an agent- with 
i the knowledge or consent of the candidate ’ ( vide rule 30, 
Punjab electoral rules). No authorisation or declaration in 
writing is neoessavjs and ^ager)cy ’ has to be inferred from 
the circumstances a id the conduct of the parties ( cf 4 O’M. 
and H., page 10, O’M, and H., pages 10-11,, I 1. E. P., 105, at 
page 108). We have found that Fazal Hussain did canvassing 
for the respoaleat aid led aid identified voters at the polling 
booth. These fa?ts have been held to be sufficient to establish 
agency {cf. Rogers’ Oa Elections, 19fch edition, volume II, 
pages 601 and 605). 

We accordingly find that Fazal Hussain was au agent of the 
respondent, and was guilty of the corrupt practice of procuring 
personation. 

There is no evilence on the record to pro^e that the respon-. , 
dent had ary knowledge of the corrupt practice, but the ' 
procuring-of personation, even by an agent, falls under part I 
of Schedule V of the Punjab electoral rules an 1 is sufficient 
to render the election of the returned candidate void (see 
rule 44(6)). 

Although only one iustaice of persouatiou ha^ beeaotitablish- 
ed, we are unable to take the ca;e under rule 41, clause (2), as the 
respondent has ma le no effort whatever to show that the condi¬ 
tions of that clauvse were fulfilled. He has produced no evidence 
that he ha I taken a ay precautions or issued any iustructious 
to his agents with a view to prevent commission of corrupt 
practices. Tne evidence of one of his agents (Ghulata Hussain 
R.-W.-2), on the other hand, gives the impression that respon- 
dent was rather negligent in the matter, According to this 
witness, the respondent took no steps to appoint his represen¬ 
tatives to attend at the polling stations till the evening before 
the polling day, and even thei ga^e them no. instructions a^ 
regards their duties. If the responclent wa^ co .itent t .> leave 
his agents to conduct themselves in such mainer a> they chose 
he caiuot escape the couscquenoes of their doings. 
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We ha/Ve next to deal with the return of expenses filed by the 
respondent. The petitioner’'8 main eonteutiuu in res])eet of tlie 
return is that it does not incltide various items of expenditure 
incurred by tlie respondent in connection with liis ehujtioip 
vk, : — 

(1) Cost of certain posters issued in favour of the respon-* 

dent; 

(2) Cost of petrol;. 

(3) Cost of stationery ; 

(4) Rent, wag’es, etc., in. connection with the tents, etc., 

])itcheG for voters near the |)o]ling bootli; and 

(5) Pay of tlie election agents. 

The return shows no expenditure Mdiafever under (2), (3), (^) 
and (5). The explanation offered is that very little stationery 
was used, and that it was taken from the respondent’s shop. 
The respondent states that he did not, as a rule, go in his 
motor for canvassing ])urposes,-—though he may have at times 
(lone some canvassing, when he went out in liis car on other 
business. The teats pitclied near the polling bor)th aj’e said to 
be the property of the respondent, and it is slated that the 
men from his factory did the work of pitcliing the tents 
without any extra wages. Abdul Rahman Butt, the election 
agent of the respondent, is an employee of the respondent, and 
is said to have worked as an election agent without any extra 
remuneration. 

The above explanation is by no means convincing. It is 
difficult to believe that Abdul Eahman Butt, and all otlier 
employees of the respondent worked for him in the election 
without extra remuneration in some form or other. It is also 
unlikely that a man in respondent’s position and possessing 
a car should not have used his car for canvassing purposes. 
The petitioner lias produced some witnesses who depose that 
the resyiondent did go about in liis car for canvassing and the 
responcient has merely tried to get out of the difficulty by 
stating that lie did canvassing occ.asionally when he went 
out for other business. As reorards stationery, too, a fair 
amount inust have been recpiired. We think the respondent 
ought to have shown in his return all expense-^ in connection 
with his election, big or small, and the explanation that 
certain articles were taken from revSpondent’s shop or house 
cannot be considered satisfactory. We also consider that if 
any men in the service of the respondent were put on election 
work, their wages for the period should have been shown in the 
return (qf, 6 O.’M. & H., 5), 

The explanation offered witli respect to item (1) above is 
still more unsatisfactory. Th^^ respondeiit admittedly issued 
some posters from time to time during the course of his 
election campaign. A voucher for Rs. 117 paid to the FetMl 
Tress in connection with the printing has been al/tached to 
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the return of expenses ; but the roiiel'ier does not include 
some of the posters issued in respondent’s favour. Respondent’s 
explanation Is that these posters were issued by otlier persons 
without his knowledge ; but this explanation does not seem 
reliable. For the manager of the Vakil Press, who was 
examined as a witness by the petitioner and was called upon 
to produce his accounts, has deposed that the respondent 
paid Rs. 60 aaid Rs 81-4*0 on 29th November and i3th 
Becember, 1923, in connection with printing* work, i»e. 
Rs. 141*4-0 in all. It was suggested tliat some of this work 
may ha\ e been in connection with the private business of the 
respondent. The respondent was, however, examined on the 
point and was unable to show from his aceount*books that 
any printing charges were paid in connection with his business 
on the above dates. The sum of Rs. 141*4*0, referred to above, 
was paid during the election days. It is, therefore, only 
reasonable to conclude that the v oucher for Rsi 117 does not 
include all the charges of printing work done in connection 
with the election. The'mere fact that the posters were issued 
over the signatures of otlier persons cannot be accepted as 
piroof of the iirinting charges having been paid by those 
persons. One Fazal Husain (P. W. 49) has deposed that ii»e 
got a circular printed in favour of the respondent at his own 
expense, but we do not consider bis evidence reliable. The 
evidence of Abdul Rabin an Butt, the election agent, shows 
that the poster (Kx. P,-30) is included in the voucher for 
Rs. 117, though this poster purports to have been issued by 
one Abdul Aziz of Katra Bagh 8ingb, Abdul Rahman furtber 
deposes that Ex. P. 29 was printed by him and this poster 
also was issued in the name of a third person, viz,^ M. Abdul 
(Jadir. Qazi Abdul Hamid, a signatory of another poster (P. 
W. 47) deposes that he signed the poster merely because 
some one brought it to him on behalf of the respoWent and 
that he did not pay for the printing. In view of all these 
facts, we hold that the item of Rs. 117 in the return does not 
represent the real expenditure incurred by tire respondent ip 
connection with printing. 

There are other facts in evidence which show that the 
respondent and his election agent did not keep proper accounts, 
and that the return of expenses cannot be looked upon as 
reliable. Abdul Rahman, respondent’s election agent, has 
produced an account-book (Ex. P. W. 38-A) which could not 
in any sense, be considered regular or to fulfil the requirements 
of electoral rule ’21. According to this rule, the election 
agent has to keep separate and regtilar books of account and 
enter therein all the particulars of expenditure, which are 
eventually to be shown in the return of expenses, Abdul 
Rahman does not appear to have kept any daily account, 
riie account produced consists of entries on four pagos, and 
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fvotn theiv appearance these entries seem to have been made 
at one and the same time subsequently. The account-book 
shows that Es. 600 were taken by Abdul Eahniau troin the 
respondent for election expenses on 10th October, 1923. while 
the return of expen.ses shows that only Es. 377-15-u 
taxen in smaller sums on different dates, z4z., Es. 105 on 21at 
October, 1923, Es. 19 on 26th November. 1923, Es. 252 on 27th 
November, 1923, and Es. 1-1.6-6 on some other date, which has 
not been specified. On another page the payments made tor 
copies of electoral rolls are shown. No dates are given except 
in one instance, and that date (11th October, 1923) does not 

agree with any of the dates given in the voucheT^ Ihe total 
expenditure in the account-book is given as Es. 477-1.6-'o, wUiie 
ill the return it is shown as Es. 377-15-6, This mmot be 
treated merely as a mistake in totalling, for the election 
is careful enough to note in the account-book at the end that 
a sum of Es. 22-0-6 (Es. .600—Es. 477-16-6 = Es. 22-0-6) was 
returned to the respondent. The respondent, on the other hanci, 
deposed that out of the sum of Es. 500 given by him to the 
election agent a sum of Es. 200 was returned to him. It is 
also curious that neither the sum of Es. 600 nor the sum of 
Es. 200 (or Es. 22-0-G) said to have been returned to the 
respondent appears anywhere in his own account-books'. 1 he 
account-books .show that 3 or 4 clerks were employed on elec¬ 
tion work at Es. 35 per mensem.. The employment ol these 
clerks suggests that there must have been a good deal ot 
clerical work, and it is surprising that no expenditure lor 
stationerv is shown in the return, rhe respondent has explain¬ 
ed that the clerks merely went round from time to tiine^ to , 
remind voters about voting for him, hut the explanation 

seems absurd and nnieliable. , rr,. i 

The above facts do not require any coinmimt. they sliow 
beyond any doubt that the rule requiring regular acconiits ot 
election exiieriditurB has been flagrantly disregarded by the 
respondent and his election agent, though they carry on 
extensive business and know how to keeji accounts. Lonse- 
anently, the return of expenses, based iipoii such accounts as 
have been produced by the election agent in this case, cannot 
be accepted as reliable. In view of the evidence discussed 
already- we hold tlie return to he false in a material particulai, 
vie., the printing charges in connection with posters, circulars, 
etc., issued in connection with the election. t -t 

It is true that no maxiiniin has yet been prescribed iii 

for the expenses which can be incurred by a candidate, but 
the absence of such a maximum doe.s not relieve a candidate 
from the necessity of compliance with the rule. The election 
expenses afford'a useful check on the methods employed in the 
(londiict and management of an election, and the matter cannot 
be treated lightly. It has been recently held in England that an 
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eleL'tiou court might avoid an election if the return of expenBen 
has been carelessly prepared, even if no corrupt intention is 
proved. ;See llainmovurs Indian Candidate and Returning 
Officer—pp. 79-80). According to the Indian rules a false 
retarn''oi expenses by itself ivS not sufficient to avoid an election. 
But, we have to re])ort that the respondent as well as his j 
election agent, Abdul Rahman, have incurred the disqualifica- | 
tion, referred to in rule 5 (4) of the Punjab electoral rules. 

The petitioner has prayed for a declaration that he was 
duly elected inasmuch as he secured the highest number oi; 
votes next to respondent, Muhommand Sharif. A case recently 
decided in Bombay and reported in the Bombay Oovernment 
Gazette, Slxtraordinary, dated 10th March, 1924, has been cited 
as an authority. The point has, however, not been discussed 
in the report of that case at any length, and we are unable to 
see tlie relevancy of rules 24 and 43, which have been quoted 
by the learned Commissioners in support of their view. With 
all respect, we must say that we hud ourselves unable to lollow 
this decision. There were three candidates at the election, 
and if respondent No. 1 were out of the contest, it cannot be 
said with certainty that the petitioner would have succeeded. 
The respondent got about 1,600 votes. These votes cannot be 
treated as having been merely thrown away (see pages 129—131, 
Rogers’ On Elections, vol, II, edition of 1918 and 1 I. E. P., 
page 221). It seems only fair and reasonable that these voters 
should have an opportunity of making a fresh choice. We- 
therefore, hold that the petitioner is not entitled to the 
declaration asked for and a bye-election will be necessary. 

We have accordingly to report under rules 44 and 45 that 
the respondent No. 1 was not duly elected inasmuch as his ' 
agent Fazal Hussain wa^ guilty of the corrupt practice of 
personation falling under part 1 of Schedule V of the Punjab 
electoral rules. Fazal Hussain has incurred the disqualifica¬ 
tion referred to in rules 5 and 7 of the same rules. 

We award the petitioner Rs. 750 as costs against respondent 
No. 1. The costs may be deducted from the security of 
Bs. 1,000 deposited by respondent No. 1 in connection with his 
recriminatory petition. 

Dated 14fch tlulv, 1924. 

V. BHIDE, 

President 
J. M. MACK AY, 

Gornmissioner, 

D. C. RALLI,\ 

Oommissioner, 
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(Annexute to the report in Sheikh Muhammad Sadiq 
Mian Muhammad Sharii) 

Okdek :—The petitioner in this case has ^apx>li€^h for 
permission to amend the list of ‘ corrupt practices ’ attached to 
his petition by including therein certain other instances of 
alleged corrupt practices which were subsequently brought 
to his notice; and which are shown in the list B, aecoinpany- 
ing his applicatioiij dated lOth March, 1924. Instead of 
l)aragrai)h 1 of the original list which refers to one case of 
personation of a voter, the petitioner now wants to substitute 
paragraphs 1 to 1(F) of list B, giving several such instances. 
There are also certain other instances of corrupt practices 
of a different type included iu list B, but these were given 
up at the time of arguments, and need not, therefore, be 
discussed. 

On behalf of respondent No. 1, it was contended that the 
amendment sought is not permissible under the electoral rules. 
A preliminary issue was struck on this point, and arguments 
have been heard. 

Counsel for the petitioner has tried to justify the proposed 
amendment on the ground that paragraph (5) of the petition 
clearly mentions that a very large number ol persons recorded 
votes in favour of respondent No. 1 by falsely personating as 
proper voters, and that, therefore, the amendment does not 
introduce any new charge, but only fpsh instances. He has 
cited certain English decisions {vide inter alia the decisions 
cited on pages 218-9 of the law of Parliamentary Elections 
and Elections Petitions by Fraser, 3rd edition) in support of 
his argument. There is no doubt that in some of the reported 
cases in England considerable latitude seems to have been 
given in. the matter of amendment. But we consider it 
unnecessary to discuss these cases so far as the present issue is 
concerned, as it is not disputed before us, that the proceduie 
in England in this respect is different and is not governed by 
the same rules as those which obtain in India. The present 
application is for amendment of the list attached to the peti¬ 
tion, which is prescribed by rule 33 of the Punjab electoral 
rules (1923). According to clause (2) of this rule, the peti¬ 
tioner is required to give full particulars of the alleged corrupt 
practices in this list. Clause (3) of the rule defines tlie scope 
of the amendment of this list, whicli can be permitted. 
Clause (3) lays dawn that the Commissioners may allow the 
particulars included^ in the said list to be amended or order 
such further and better particulars in regard to any matter 
referred to therein to be furnished as may in their opinion 
be necessary for the purposes of ensuring a fair and effectual 
trial. Now, as already stated above, petitioner has referred to 
only one instance of persouatioii in paragraph (1) of the list, 
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and by the proposed amendment he seeks to introduce several 
other instances into the list. W e consider that this clearly goes 
beyond the scope of clause (3) of rule 33. Petitioner can be. 
allowed or required to give further details with regard to the p 
instance referred to in the original list, but we do not think ( 
it is open to him now to introduce fresh instances. It would! 
be, in our opinion, straining the language of the rule to hold | 
that the word ‘particulars’ includes fresh instances of a 
similar kind. 

It was urged that a different view as regards the scope of 
amendment was taken in the Attock case of 1920 (I I. E. P. 1), 
blit the rules then in force were different. In the election 
rules of 1920, there were no provisions as regards the filing 
of a list giving particulars of the alleged corrupt practices 
or the amendment thereof corresponding to clauses (2) and t 
(3) of rule 33, It seems tons that these clauses have been ! 
framed with a view to give the earliest possible notice of the i 
charges relied upon to the respondent and to prevent his ; 
being harassed by fresh matter being introduced at later | 
stages. Clause (3) permits amendment'of list only so far as | 
it may be necessary to give sufficient notice of the charges 
included in the list to the respondent. 

It was finally argued that the amendment should at any 
rate be allowed under the general provisions of the Civil Pro¬ 
cedure Code (vide Order VI, rule 17). But we do not consi¬ 
der it open to ns to fall back upon these provisions, when a 
specific rule has been framed on the point. 

We may add in the end, that even if we had the discretion 
to allow the proposed amendment, we would not have allowed 
it in the present case, as the petitioner has shown no good 
reasons for not including the additional instances in the ori¬ 
ginal list. His application, dated lOfch March, 1924, was 
not even accompanied by any affidavit giving his reasons. An 
affidavit was presented yesterday, but even that affidavit does 
not show that the petitioner could not have discovered the 
additional instances, with due diligence and care, at the time 
when the original petition was filed. 

We, therefore, hold that we can only allow the petitioners 
to give farther particulars with respect to the specific instance 
of personation referred to in paragraph (1) of the original list. 

12th April 1924, 


CASE VI 

BAREILLY CITY (N. M. U.) 


(United Pbovinoes LjEGisLAiivE Council.) 

Baba Chhail Bihari Kapur .. ... Petitioner, 

versus 

Thakur Moti Siugh ... . ... Respondent. 

[The petition contained charges of bribery, undue influence 
publication of false statements, etc.] 

Issue Nd, L —The i)etitioner alleges that the nomination ot 
the respondent ought to have been refused on the ground that 
there was no evidence that his election agent had accepted 
the office imposed upon him. There is no force in this 
objection. No rule has been shown to us which would 
require the nomination paper to be accompanied by evi¬ 
dence of consent by the person appointed to serve as election 
agent. The wording of rule 11 (o) in part IV of the electoral 
rules, to the effect that the nomination paper should be accom¬ 
panied by a declaration in writing that the candidate has 
appointed or <Moes hereby appoint” an election agent, 
precludes the necessity of the person so appointed expressing 
his consent before the nomination paper is delivered. We 
decide issue No. 1 against the petitioner. 

Issue No. —The allegation of the petitioner is that ‘‘with 
the object of inducing oneLala Ram Mohan Lai (voter No. 4113) 
and his son LalaBirj Bhukan Lai (voter No. 3976) to vote for the 
' respondent, the latter, on (or about) the 30th November, 1923, 
offered a gratification to the said Ram Mohan Lai in that he 
told him that by using his influence with his friend Babu Jia 
Ram Saxena, municipal chairman, he would procure the 
withdrawal of the prosecution under sections 420/467, Indian 
Penal Code, which prosecution had been instituted against the 
said Ram Mohan Lai and his said son by the said municipal 
chairman and which was then pending in the court of the 
Joint Magistrate, Bareilly. In pursuance .of this iindeiMtandiiig, 
Lala Ram Mohan Lai actively canvassed for the respondent 
and on the polling day acted as his polling agent.” Further 
that “on the 11th December, 1923, the said Babu Jia Ram 
Saxena (one of the most zealous agents o{ the respondent) at 
the respondent’s instance, compromised the case and actually 
withdrew the above prosecution a day before the date fixed for 
hearing. This was done by way of a reward to the said Ram 
Mohan for bis vote and for his active woi’k in furtherance of 
th€^ respondent’s candidature.” 
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This is in effect an allegatioji that Ram Mohau Lai was 
bribed by the respondent to vote and procure votes for iiim with 
the connivance of his friend and partisan Babu Jia Ram 
Saxeiia, chairman of the municipal board, the bribe being an 
understanding that the criminal case pending against him would 
be (‘ompromised, as in fact it was, just after the election. 

Ram Mohan Lai is a well-to-do Panseri and the evidence 
ha> brought out that he has llarge numbers of relartions who 
are voters. On these voters he was presumably in a position 
to exercise some influence, 

A ca^e was instituted under sections 417/468, Indian Penal 
Code, and the 30th November fixed for the first hearing. This 
rlate was subsequently altered at the request of Babu Jia Ram 
to 12th December and on 4th December a request to summon 
witnesses was presented by the board. ,The election for the 
Council took place on the 7tli December. 

On the 12th December an ap[)lioation (Ex. 3) was made by 
Ram Mohan countersigned by Baba Jia Ram to the Joint 
Magistrate for withdrawal of the case and was allowed the 
Magistrate holding, too summarily, to our thinking, that there 
was no ease under section 468. 

In the meantime, some days prior to his interview with 
Babu Jia Ram, Ram Mohau had started working for Thakur 
Moti Singh, at the instance, it is said, of Dr. Shiam Behari 
Grupta, also a municipal commissioner and a mutual friend 
of the parties. On 4th December Ram Mohan was actually 
appointed a polling agent and accompanied the respondent in 
his canvassing. On the day of the poll he identified for him 
a large number of voters—among them presumably his nu¬ 
merous relations. 

It is in evidence also that it was only on the eve of the 
poll that all the voters of Ram Mohan’s mohalla decided to 
vote for Thakur Moti Singh. In this Ram Mohan’s influence, 
though not directly proved, may fairly be inferred. 

Such are the facts as disclosed in the evidence before us. . 

The question that we have to decide is whether any eonuec- 
tion between the withdrawal of the criminal case against Ram 
Mohan and the act of the latter in voting, canvassing and 
working for the respondent is proved and if so whether such 
cormection comes within the definition of bribery in schedule 
y, part I, section 1. 

Direct evidence of any such connection would naturally not 
be forth mming, and the failure of petitioner to show tliat the 
respondent offered a gratification to Ram Mohan, by promisincr 
to use his influence to procure the withdraw^] of the criminal 
case need occasion no surprise. 

But apart from this the close intimacy between Thakur 
Moti Singh and Babu Jia Ram—to which the former speaks and 
which the active part taken by Babu Jia Ram in supporting 
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Moti Singh confirms—renders it very' unlikely that Moti 
Singh was unaware of‘or did not connive at—even if he did 
not actually procure—the favour which Baba Jia Earn was 
showing to a man in whom as his canvasser and polling agent 
Moti Singh must have had a special interest. The municipal 
file shows that the case had attracted the attention of other 
municipal commissioners and Moti Singh must, we think, 
have known all about it. 

In any case it is clear that Babu Jia Earn w'as an agent for 
Thakur Moti Singh in connection with the election [rule 30 
(a)]. If then the withdrawal of the criminal case pending 
against Earn aMohan was in the nature of bribery as defined in 
schedule V an offence under part I of that schedule would be 
established. 

Ram Mohan denies' chat he asked Moti Singh, to get his 
ca'ie settled or that Moti Siugli told him that if he voted for 
him he would get his ca-^e settled. He did not strike us as in any 
way partial to the petitioner and we consider his evidence may 
be relied upon. He admits that he worked for Moti Singh in 
the hope that if Moti Singh got into the Council Babu Jia 
Ram would be so plea>?ed that he would forgive him and 
withdraw the case, and this is, we think, the explanation of 
what took place. Tlie event showed that Earn Mohan, if 
we may use the plirase, sisied up the u'tuation accurately. 

We are not clear that the favoui snowu by Babu Jia Ram to 
Earn Mohan—a favour which, in the circumstances, we con¬ 
sider to have been most injudicious to use no stronger term—can 
bring his act witliin the definition of bribery in schedule Y in 
the absence of corrupt intention. We are ready to believe, 
liaving regard to Babu Jia Ram’s character and position that 
he did not deliberately withdraw the criminal .case as a reward 
to Earn Mohan, for having voted or procured votes for Moti 
Singh, but when we note the singular coincidence between 
his sudden change of attitude in regard to the criminal pro¬ 
secution of Earn Mohan an 1 the employment of the latter by 
the respondent we feel tl iat he allowed himself to be influenced, 
unconsciously it may be, by his knowledge of the services 
rendered by Ram Mohan to tin’s friend Moti Singh. It is 
possible tluit he genuinely thought that the case liad weak 
points and was therefore not worth fighting if he. could get a 
substantial contribution to tiie municipal funds. In giving 
Babu Jia .Ram, however, tlie benefit of the doubt we feel con¬ 
strained to say that in our opinion he did not act with the 
firmness that his office demanded, and if his acts have been 
, misinterpreted he lias only himself to thank. We are, however, 

^ satisfied that in Ram Mohan’s case the withdrawal of thecrimi- 
' nal charge must be field to be the receipt of a reward for voting 
I and procuring votes for Thakur Moti Singh and therefore an act 
( of bribery as defined in part II (section 3) of schedule V. 
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We look on this ea^e of Uain Mohan as an instance of the 
iiisidions inlluences which have been exerted in various ways 
by the dominant party in the municipal board to secure 
Tliakiir Mo i Singh’s election, the effect of which has been to 
deprive the election of its essential freedom. 

Issue 3.—The petitioner’s case is set out as follows in 
the particulars of corrupt practices:—“That with the object 
pi including Mr. Mahtab Eai, municipal Engineer (voter 
No. 3822), to vote for him and to generally procure for him the 
votes of other voters amenable to his inliuence, the respondent, 
about the middle of November 1923, promised to use his 
influence as a Municipal member for securing rescission of the 
municipal board’s resolution whereby several months before 
the said Board had resolved to abolish his post. Accordingly 
the said Mr. Mahtab Eai very zealously canvassed for the 
respondent, both on the polling day and on the day preceding 
thereto.” 

The evidence has not satisfied us that the respondent made 
any promise to Mahtab Kai to use his infiuetice in the direc¬ 
tion stated, and though the attendant circumstances give rise 
to suspicion, we consider that we should not be justified in 
holding that bribery as defined in part I of schedule V has 
been established. We therefore find the charge not proven as 
against the respondent. But we consider that there was a 
receipt by Mahtab Eai of a reward for his services in canvas¬ 
sing for Thakur Mobi Singh which brings him within the 
meaning of section 3 of part II of sdhednle V. 

We cannot resist the conclusion that this was a case in which 
inllueuce v/as indirectly and unduly exercised on Mahtab Eai 
and through him on the voters by the respondent, who made 
ail unfair use of his position as municipal commissioner and 
member of the strong party of Swarajists on the Board. 

On the 5th Juue the municipal board uuaiiimously accepted 
a proposal made by a retreiichineiit committee that the ser¬ 
vices of Mahtab Eai be dispensed with and three months’ 
notice was given to him. 

On the loth November the municipal board had before it 
the revised budget, but for reasons which are not apparent 
from the iniuutes decided to postpone its (umsideratiou till 
10th December. At the adjournei meeting, which took place 
on 17th December instead of the 10th the board executed a 
complete volte face and cancelled all the retrenchments unani¬ 
mously passed in June. It is not sur]>rismg to find the chairman 
saying on the l7th January that this “cancellation of retrench¬ 
ment proposals is unfortunately liable to various interpreta¬ 
tions.” At any rate the effect of the resolution of l7th 
December was to reinstate Mahtab Eai. He had, if we may 
use a colloquialism, backed the right horse. 
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Ih is not, ill otir opinion, possible to hold that Mahtab .Rai 
had supported Moti >Siiigh from motives unconnected with the 
hope of favours to come. aVoi* can we, when we consider the 
strange coincidence of time between the canvassing of Mahtab 
Rai and his reinstatement, avoid the conclusion that the 
conduct of the municipal hoard, guided by their chairman and 
his Swarajist (.•olleagues, of whom the respondent was one, was 
calculated to erumurage these hopes. 

Mahtab Hal’s influence in Bareilly was not confined to what 
was derived from his private social status. His position as 
municipal engineer, whose duty, it was to receive and report 
oil all building applications was one of considerable power. 
In our view the influence that exiecutive officials such as a 
municipal engineer are in a position to exercise on voters 
cannot by any stretch of imagination be called legitimate, and 
we suggest tliat they should be forbidden to canvass or work 
for a candidate at any election—whether ioThe municipal 
board or to tlie Legislative Council. The mere fact of their 
doing this is bound to exercise an influence on the voters which, 
in the present conditions of Indian life, is reasonably calculated 
to interfere with the free exercise of their electoral rights. 

Issue Jf .—There is in Bareilly a cla'S of workers in wmod and 
iron who are known as Maithals. Ram Loch an Shastri was 
president of the local Sanatan Dharm Sabha. It was proved 
that he had canvassed among all his caste-fellows and had held 
out hopes to the Maithals that he would raise them to the status 
of Brahmins. It appears that the Maithal community looked 
upon the election as an opportunity for their advancement 
in the social scale. 

Evidence was given that on three occasions Ram Lochan 
Shastid threatened that if the Maithals did not vote for Thakur 
Moti Singh he would publicly proclaim that they were 
Sudras. In one of these cases a witness deposed that in 
consequence of this threat his father abstained from voting. 
It was proved that Ram Lochan, who was an employee in a 
municipal school, took an active part in canvassing for the 
respondent, who did not repudiate his services, and therefore 
Ram Lochan Shastri must be regarded as the respondent’s 
agent. The Commissioners found that this amounted to undue 
influence as defined in schedule V, part I, rule 2. 

[Isstie 6n —Dealing with the two allegations of personation, 
the Commissioners found that Kandhe Mai Sunar, voter 
No. 4924, admittedly voted twice. His name appeared at 
two places in the electoral roll. His plea was that he was 
told by one Seva Ram who was not produced, that he was 
entitled to a second vote. 

Satis Chandra (P. W.-13) who identified Kandhe Mai at the 
foiling station, was identifying voters for the respondent and 
was a clerk in the school in which the respondent was manager. 
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The Commissioners reported:—] 

The facts proved constitute, strictly speaking, undue influence 
as defined in schedule V, part I, rule 3 ; but we consider that 
owing to the error in the roll the breach of the rule is a tech¬ 
nical one and in the peculiar cii'cumstances we are not prepa¬ 
red to take cognizance of it.” 

[The second ease of personation related to a vote given by 
Shamlal, son of Grhamandi Lai, head clerk in the Grass Farm 
office. He was persuaded by one Badri, a pan-seller, to go 
to the Town Hall as Badri insisted that he had a vote. He was 
given a slip with a written number, and then Badri passed him 
on to another man who took him to a clerk who asked if his 
father’s name was Bijai Singh. • Shamlal replied that his 
fatlier was Ghamandi Lai. The man who had brought him 
up said til at the electoral roll wars at fault. Shamlal was 
then given a signature slip which he signed, and the man to 
whom Badri had made him over took him over to the polling 
room where he voted for Moti Singh, respondent. Shamlal could 
not identify the man who took him into the polling room, 
but it was clear that his application for a voting paper was 
abetted by the partisans of A oti Singh, who were at the res¬ 
pondent’s ^bistar’ outside the polling place. His signature slip 
was not attested by an identifier as required by the rules, and 
his name did not appear in the electoral roll. 

The Commissioners reported :—] 

We find it proved that Shamlal did vote as voter No. 3464, 
and that his application for a voting was procured 

thz'ough the agency of Badri, who is shown to have canvassed 
for the respondent and must therefore be regarded as his agent. 

We find that the respondent has committed the corrupt 
practice of personation under schedule V, part I, rule 3 in 
respect of Shamlal through his agent Badri (panw^ala) and 
other agents unknown We are not satisfied that the witness 
Shamlal was guilty of corrupt practice and therefore do not 
propose to tak^e further action against him, ^ 

[Issues Nos. 6, 7, 8 and 9 related to statements made by the 
respondent or by agents on his behalf reflecting on the personal 
character of the petitioner. The Commissioners found that] 
a statement to the effect that the petitioner took no steps 
to combat the alleged repressive measures of the Government^ 
did not exceed the bounds of legitimate criticism on the 
petitioner’s political conduct and character and that they were 
of the kind to which no candidate could seriously object. 

When the petitioner was challenged in the temple of Sriram 
by Pandit Bwarka Nath to state whether he had - in any way 
opposed the repressive action, he remained silent. In this 
connection we woald express our agreement with the Madras 
Election Commissioners who held that a comment that a man 
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voted in a particular manner is comment as to his political con- 
dxict and not to his personal conduct. The same may reasonably 
be applied to a man’s silence or his failure to vote.” 

[Another alleged publication was to the eiBFect that the res¬ 
pondent had stated at a public meeting held on 5th December, 
1923 that in a case of cow slaughter relating to Aliganj, the 
petitioner had refused to take less than Es. 25 as his fee, 
though a Muhammadan vakil was appearing without fee for 
the Muhammadans. On the evidence the Commissioners found 
that there was in fact no cfow killing case in connection with 
Aliganj, and that the respondent had merely stated that in 
a case connected with Aliganj, the petitioner had' refused 
to reduce his fees whereas other vakils were willing to appear 
without fees. Evidence was given that the latter statement 
was true. The Commissioners held that the explanation of 
the respondent was ‘‘probable and might be acceptecl.” 

The last statement complained of was that the petitioner 
was responsible for Maithals being described as Barhais in the 
roll {vide issue 4 above). The respondent explained that he 
had stated to certain people that it was too late to get the 
description of Maithals altered in the electoral roll, which was 
preprednot by the petitioner but under the orders of the 
chairman of the municipal board, Babu Joi Earn, a supporter 
of the respondent. He was shown a castewise list of voters in 
which the Maithals were described as Barhais. This was 
a list privately prepared by Babu Chhail Bihari Kapur, and 
the respondent stated that it was not his list but the petitioner’s. 
The Commissioners reported :—] 

We are not impressed by the petitioner’s evidence on this 
point. The explanation of the respondent seems reasonable 
and probable. We accept the respondent’s explanation and 
find that it is not true that the respondent made the statement 
complained of. 

[They further found that the respondent was not responsible 
for a rumour previdus to the election to the effect that the 
petitioner disliked Kayasthas to such an extent that he would 
not take pan with them. It was not proved that the rumour 
arose out of statements made by the respondent or his agents, and 
that the respondent was in any way responsible for the same.] 

Although there was no charge to this effect in the petition 
and consequently no issue was framed .on it, it has been 
brought out in the cross-examination of Thakur Moti Singh 
and in the evidence of Sayid Ainuddin that on polling day 
a motor lorry was used to carry the respondent’s voters to the 
polling place. This lorry used to ply for hire bv .w^een the city 
and kachehri. The respondent was unable to say who paid 
for the petrol. The cost of the petrol is not shown in the 
flection expenses. The respondent implied, but produced no 
evidence to show that this lorry no longer plies for hire, 
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The hiring, employment, borrowing, or using for the purposes 

of an election of any vehicle......usually kept for the 

conveyance of passengers by hire is a corrupt practice under 
rule 5, part 11, schedule V of the electoral rules. 

We find that Thakur Moti Singh was guilty of such a 
corrupt practice in respect to the incident noted above. 

lasice IL —The gist of paragraph 12 of the petition (A 
in the list of particulars) on which this issue is based is 
that the canvassing of certain municipal officials for the res¬ 
pondent and the employment of others as his helpers on the 
polling day produced an impression on the minds of munici¬ 
pal employees in general that it would be to their advantage to 
vote for the respondent, i.e. the exercise of their franchise was 
not free. 

In the evidence and in the arguments the case has been 
carried somewhat further. The allegation of the petitioner, 
which the respondent has been at pains to controvert, and 
which indeed is hinted at in. the petition, is that the utilisation 
of municipal servants to canvass and work on the polling day 
for the respondent and the active participation of the chair¬ 
man in the election have directly or indirectly influenced the 
voters and prevented a free election. 

This raises an important ^mint of principle, which so far as 
we are aware, has not previously been dealt with by judicial 
decision. 

The evidence discloses the following facts :— 

Babu Jia Earn, the chairman of the municipal board, was 
an enthusiastic supporter of the respondent. He canvassed 
for him, spoke at election meetings for him, and on the 
election day was present at the Town Hall polling station 
more or less continuously from 10 o'clock till 4 o’clock taking 
an active interest in the voting and sending messengers to 
fetch voters. 

Babu Mahtab Eai, the municipal engineer, as set out 
under issue 3, canvassed for the respondent and also worked 
for hirn on the polling day. 

Municipal school teachers were employed to work for the 
respondent at the polling stations and were apparently utilised 
for fetching voters to record their votes (evidence of Babu 
Jia Earn). 

At the Town Hall Dhananja Parshad, the Headmaster of 
the Teachers’ Training School, says that he saw 20—25 
teachers working for Moti Singh, Lala Bhurimal saw the same 
number of nrunicipal employees at the Qila polling station 
<< doing odd jobs for the respondent.” Babn Kalicharau, a 
municipal commissioner and witness for Moti Singh, was 
‘♦not prepared to repudiate the suggestion that municipal 
employees were working for Moti Singh at the polling station.'’ 
Pandit Ram Lochan Shastri, a teacher in the E. I. M. School 
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of which the respondent is the manager, used his religious 
inflaence, an has been shown under issue 4, with a view to 
persuading voters of a certain caste to vote for the respondent. 

To take first, the case of the municipal employees them¬ 
selves. 

Thakur Moti Singh has admitted that ‘‘ the congress party 
has generally the predominating influence in the Bareilly 
municipal board.” The chairman and the two vice-chairmen 
are president and members respectively of the local branch 
oftheswaraj party of which the respondent was the nominee. 
The respondent himself is chairman of the municipal advisory 
committee. Clearly then it was to the interest of municipal 
officials to help Moti Singh. It was quite possible that those 
who worked for the respondent may have done so willingly 
on that account, but they could not have worked without Moti 
Singh’s invitation or connivance. Thakur Moti 'Singh is 
manager of the E. I. M. municipal school and the chairman 
of the municipal education committee is also a swarajist. 
The wholesale employment of municipal school teachers in 
Moti Singh’s election work on 7th December is therefore not 
without significance. 

Incidentally their employment must have reduced Moti 
Singh s election expenses (which were borne by the swaraj 
party) for no re-mimeration on their account is shown in his 
return of expenses. 

Moreover, special circumstances existed which must have, 
had a powerful influence on the minds of municipal school 
teachers. The resolution of the municipal board of the 5th 
June, 1923, had reduced by half the increments allowed to the 
staff of the W. I. M. and E. I. M. schools whose pay exceeded 
Rs. 40, This resolution was followed by numerous repre¬ 
sentations which were considered by a revision committee 
and rejected by the board on 1st October. The agitation 
however continued and the matter would presumably have 
come up when the revised budget was up before the board on 
loth November, 1923. But the consideration of that budget 

was postponed from 15fch November to 10th December_ 

significant dates—and then on 17th December the resolution 
of 5th June was reversed. It is difficult to believe that these 
tactics had no inflaence on the municipal employees affected, 
and it is, we think, a legitimate inference that fchev were not 
in a position to exercise their franchise with freedom and 
iudependence when the question of the restoration of their 
allowances was being held over them. The interference with 
the free exercise ()f their electoral rights may not have been 
direct, but it assuredly was such indirect interference as is 
contemplated by section 2, part I of schedule V. 
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We must therefore hold that tXie petitioner has proved his 
charge under this issue.^ ■ ' ' 

The same view must be taken in regard to the general voter. 

The law cannot strike at the existence of influence... .it 

is the abuse of influence with wliich alone law can deal.” 

( Willes J. quoted in Hammond’s Indian Candidate and Eetur- 
niiig Officer, 1923 edition, page 143.) 

The Indian voter is peculiarly susceptible to influence and 
it is doubtless for this reason that the Indian law as to undue 
influence is wider than the Etiglish law. Until the Indian 
electorate is more educated this distinction must be maintained 
and enforced. The chairman of a municipal board must inevit¬ 
ably be a man of influence. He is invested with extensive execu¬ 
tive powers affecting a large population. In fact the influence of 
a municipal chairman in an election for the representation of 
an urban area must be, if not greater than, at least as that of 
the Collector, who is forbidden to take any part in elections. 
We consider that he should be excluded from canvassing and 
playing the part of an agent at the poll for any candidate. 
Such participation constitutes in our opinion an abuse of 
influence. Should he be standing as a candidate himself he 
should be precluded from using as agents or canvassers the 
officials under his control. We think therefore that Babu Jia 
Ram’s conduct in this election was open to criticisni as 
interfering indirectly with the free exercise of electoral rights. 
We note that in correspondence with the petitioner’s son—• 
himself a municipal commissioner-—on this subject, Babu Jia 
Ram admitted that he felt it was not safe for any municipal 
servant to side with any candidate, whoeser he "might be” 
(Ex. E), We think it is unfortunate that he did not act up 
to these principles himself. 

As we have said in discussing the case of Balm Mahtab 
Eai, our view is that neutrality should be imposed on all 
executive officials of a municipal board, in an election for the 
representation of the area over which their powers extend. 
This principle has been recognised in the case of Government 
servants. We consider that it should be extended to munici¬ 
pal and district board servants. We are* unable to hold that 
the election of the 7th December in Bareilly for the local. 
Legislative Council was a free one. We find that rule 44 (l)(el) 
is applicable and that the election must be declared void 
under that rule, 

Insue 12,—We have found that the p etitioner has established 
charges of personation and of undue influence against the 
respondent and we hold that the election has not been a free 
election by reason of the large number of cases in which 
undue influence and bribery within the meaning either of 
part I or part II of schedule V has been exercised or cont^- 
mitted [rule 44 (1)((^)]. 
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We therefore recommend to His Excellency the Grovernor 
that the election of Thakur Moti Sii^h be declared void and 
that he be directed to pay the costs of the petitioner which 
we assess at Rs. 593. 

Under the proviso to rule 47 we called on Babu Jia Ram 
Saxenay Babu Mahtab Rai, Lala Ram Mohan Lai, Pandit 
Ram Lochaii Shastri, and Badri to show cause why they 
should not be named in our report as having committed 
corrupt practices and they have appeared before us. Their 
explanations have not led us to change the views we have 
expressed in regard to their conduct. In view,’however, of the 
fact that electoral practice is in its infancy in this country 
and that no definite rule exists prohibiting the chairman or 
executive officials of a municipal board from actively support¬ 
ing a particular candidate at an election, we consider that no 
stigma attaches to Babu Jia Ram Saxena, and recommend 
that he be exempted from any disqualification he may have 
incurred under the electoral rules. We recommend a similar 
indulgence in the case of Babu Mahtab Rai and Pandit Ram 
Lochan Shastri. 

Recriminatory 'petition. 

The petitioner having claimed the seat for himself, the 
respondent has filed a recriminatory petition under rule 42 
to show that if the petitioner had been the returned candidate 
his election would have been void, inasmuch as he was guilty 
personally and by his agents of various corrupt practices 
which are specified in a list attached to the recriminatory 
petition. The respondent’s allegations were denied by the 
petitioner and for the trial of the recriminatory petition we 
framed the following issues :— 

Did the petitioner through Lala Bhurimal promise on or 
about the 30th of October to pay the respondent Rs. 2,000 with 
the object of inducing him to withdraw his candidature ? 

Did petitioner’s agent Brij Bihari procure a voting paper 
in the name of Kanhai Lai, voter No. 3614 by some person 
not entitled to vote? 

Did Babu Brij Bihari petitioner’s agent, make any statement 
as alleged in D9 of the counter-petition ? 

If so, does it come within the scope of section 4, part I of 
schedule V ? 

Is the petitioner debarred by any of the corrupt practices 
set out above from being declared elected ? 

The respondent’s story is that one day he was walking with 
Babu Kali Charan Agarwal when Bhurimal called them to 
his shop and suggested the withdrawal of the respondent from 
the Bareilly urban constituency on receipt of Rs. 2,000. 
The respondent declined the offer and said that he was not 
Ms own master, but was standing for the swaraj party and that 
Bhurimal might refer the matter to the party leaders. Upon 
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this Bhurimal threatened the respondent with a notice on 
behalf of the municipal electors of ward No. 2 calling upon 
him to resign his membership of the municipal board. On 
the 11th November a meeting of the said electors was held 
at Sri Earn temple in mohalla Kaua Tola to give Moti Singh 
an opportunity to explain his position. Takur Moti Singh 
pointed out at this meeting that the notice had emanated 
from Bhurimal who had asked the respondent to withdraw 
from the urban constituency for a consideration which he, 
Moti Singh, had declined to accept. It is further alleged by 
the respondent that when challenged Bhurimal admitted the 
truth of the respondent’s statement. The version of this 
incident as given by the respondent’s friend Babu Kali Charan 
is that Bhurimal asked Thakur Moti Singh not to contest 
the urban seat but to stand for the rural constituency and 
that he, Bhurimal, could arrange to raise funds up to Ks. 2,000 
for the respondent’s election expenses in the rural constituency. 
Bhurimal explained that he could do this by collecting sub¬ 
scriptions, by contributing himself and by getting the 
petitioner to contribute. It is admitted that the swaraj 
party, which financed Thakur Moti Singh, had not sufficient 
funds for meeting the election expenses of the rural consti* 
tnency. 

We are not prepared to hold that Bhurimal offered Es. 2,000 
to Thakur Moti Singh, as a bribe for his withdrawal. If 
that had been the case, Bhurimal would not, as alleged, have 
admitted the fact at a public meeting. The petitioner, who 
was present at that meeting, also would have promptly 
repudiated the imputation. That Bhurimal suggested Moti 
Singh’s withdrawal from the urban and candidature for the 
rural constituency may. be conceded, but we do not think 
that he went beyond suggesting to Moti Singh how the diffi.culty 
about his expenses could be solved. This is not sufficient to 
bring him within the terms of section I, part I of schedule 
V. This issue is found in favour of the petitioner and against 
the respondent. 

The next charge is that the petitioner’s nephew and agent 
Brij Bihari Mukhtar procured the application for a voting 
paper in the name of Kanhai Lai, voter No. 3614, son of Sri 
Earn. It appeared later that the alleged personator was 
Kanhai Lai alias Tarramal, son of Babu Earn of Maimian 
Tola. Brij Bihari admits his signature on the signature slip, 
Ex. F, and the fact that he actually identified Kanhai Lai, 
son of Babu Ram. The number of the voter as given on 
Fx. I is 3614. The entry against No. 3614 in the electoral 
roll is as follows:—‘‘Kanhai Lai, son of Sri Ram, Agarwal 
Bazzaz, house no. 45, Maimian Tola,” Another relevent entry 
in the electoral roll is: “Number 3452, Sri Ram, son of Chhote 
Lai Agarwal Bazzaz, house No. 46.” Both Sri RaiQ sifml his 
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son are shown as Agarwalas though in reality belonging to 
the Kiinar Tana,-sub-caste of Vaish. We have no doubt that 
the name entered in the electorai roll against no, 3614 is 
that ol Kauhai Lai, son of Sri Ram who is shown to have 
a shop which is niiTubered 45. 

Prima facie then Kanhai Lai, alias Tarramal would appear 
to have personated Kanhai Lai, son of Sri Ram, voter No, 
3614. But it has been pointed, out to us that as a matter of 
iaet Kanhai Lai, son of Babu Ram, capseller of Maimiau Tola 
is shown as a voter under No. 1399 in the electoral roll of 
ward No. III. The electors of both the wards Nos. Ill and 
Vr recorded their votes at the same polling station, viz.^ the 
Town Hall. Brij Bihari may have been wrong in procuring 
a voting paper in the name of Kanhai Lai voter No. 3614 
but he did not procure it for .some person nor entitled to 
vote. Similarly, Kanhai Lai alias Tarramal may have made 
a mistake in voting as elector No. 3614 in ward No. VI, 
blit he cannot be held guilty of personation inasmuch as 
he posse'^sed a vote in his own right. It is in evidence that 
he owns a house No. 6/54/69 in mohalla Maii^ian Tola, the 
annual letting value of which, Rs. 10, confers on him a 
right to vote. We hold that Kanhai Lai alias Tarra Mai 
voted as a qualified voter, but that by a mistake he voted 
as No. 3614 on the electoral roll instead of as No. 1399. The 
issue is, therefore, found in favour of the petitioner and 
against the respondent. 

It is alleged by the respondent that on the 5th December 
1923, at a public meeting at Shahamatganj Babu Brij Bihari 
Mukhtar, the agent of the petitioner, stated that Thakur 
Moti Singh, being the secretary of the Hindu Sabha, was 
responsible for the opening of meat shops in Hindu mohallas. 

Babu Ram Samp, health officer of the Bareilly municipality 
deposes that from his ')rder refusing to grant him a licence 
for a meat shop one Abdul Aziz appealed to the board and. 
that his appeal was allowed by the board in the middle of 
July or August. Since ^hat time 18 new liceneses for meat 
shops have been issued, some of which are in Hindu mohallas 
The petitioner argues that Moti Singh was absent from the 
board’s meeting which decided the appeal of Abdul Aziz and 
that Brij Bihari’s 'statement at the meeting at Shahamatganj 
was a mere criticism of Moti Singh’s public conduct and not 
a statement of fact. There is no sati-sfactory evidence to 
establish whether the words by Brij Bihari at Shahamatganj 
were meat shops were opened ” or Moti Singh- got them 
opened” (‘khul gayiri ’ or ‘ khulwa din’). There is only the 
respondent’s own statement again 4 that of Brij Bihari, for the 
respondent’s witness Ram Sabai has been shown to have no 
reliable recollection of what was said at the meeting and his 
evidence must be disregarded, 
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We hold it not proved that the petitiouer\s agent published 
the false statement that Thakur Moti Singh got meat shops 
opened in Hindu mohallas. Moreovei, had the words suggested 
been use I, we think that the criticism that the respondent 
a^ a member of the municipal board, was responsible for the 
opening of the meat shops in Hindu quarters would not fall 
within the meaning of section d, part I of schedule V. In 
this connection we had the advantage of seeing the report 
of the Election Commissioners in the West Coast and Nilgiris"^ 
and we agree with the view expressed by them. 

The result is that the recriminatory petition fails. This 
being so, and Babli Chliail Bihari having established that the 
election was not a free one, it becomes a question whether the 
petitioner who claimed the seat himself should be declared duly 
elected. It is urged on us that this follows as a matter of 
course. We are not prepared to accept this contention. In fact 
its acceptance might lead to an obvious absurdity in such cases 
where the petitioner is defeated by an overwhelming majori¬ 
ty of votes and cannot therefore be said to represent his consti- 
tuen''y. In this connection our attention has been drawn to the 
report of the Election Commissioners in the Dinajpur case, 
1924.t 

We agree with the Commissioners in their view that rule 34 
might be amended so as to afford some guidance to petitioners 
as to the circumstances in which such a claim is proper. , A 
petitioner who claims the seat himself should, we consider, be 
prepared to show that but for the acts of the respondent he 
would have received a majority of the votes recorded. 

In the present case the number of votes cast for Babu Chhail 
Bihari Lai was only 900 as against 1,450 (.‘a^t for Thakiir Moti 
►Singh. It has not been shown to us how many votes were lost 
to the petitioner through the election not being a free one, and 
we are not prepared to hold that but for the existence of undue 
influence Babu Chhail Bihari would have been returned. 

We are therefore of opinion that Babu Chhail Bihari Ca'poor 
is not entitled to be declared duly elected and that there should 
be a Iredi election. And this is our recommendation. We 
further recommend that Thakur Moti Singh be directed to pay 
Babu Chhail Bihari Kapur Rs. 100 as costs in respect of the 
recreminatory petition. 

H. NPdLSON WRIHHT, 
President, 

V. C. E. HlhSSEY, 

ComDiissioner. 

(y. C. J^>AI)H\^^\R, 

Ihe 6th July, Conimissioner* 


^ lieporterl at page 272 mfra. 
t p. 115 infra. 
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Bi^KElLLY DISTRICT (N-M. R.) 


(United Provinces Legislative Council.) 


Piindit Earn Sarup 


... Petitioner, 


verstts 

Kunwar Dhakan Lai and Babii Aladan 


Mohan Eh at n agar 


Respondents. 


For election to the United Provinces Legislative Council 
in December last three candidates went to poll Irom t le 
Bareilly district Non-Muslim rural constituency, 

Raja Kalicharan Misra, Kunwar Dhakan Lai and Babu Maclan 
Mohan Bhatnagar. Kunwar Dhakan Lai who obtainec a 
majority of less than 200 votes was declared duly elected. 
Pandit Ram Samp, an elector in the said constituency, has 
by an election petition called in question the election ot 
Kunwar Dhakan Lai on the grounds that the name oi tlie 
respondent No, 2 was not published in the Government 
G^fzette, and that the respondent No, 1 was guilty oi the 
corrupt practices specified in the list appended to the ])eti~ 
tion. 

The charges relating to undue influence and personation 
were not pressed and call for no findings, 

Regulation 11 (2) requires the publication of the names ot 
the nominated candidates in the Government Gazette 
such other places in the constituency as the returning ofticer 
may consider necessary. It is true that the name of res¬ 
pondent No. 2 did not appear in the United Provinces Goveom- 
ment Gazette, but his can lidature • was notified by the 
returning officer by sending out notices to the tabsils and 
polling stations, respondent No. 2’s name was also published in 
the Leader of the 12th November, though his constituency 
was therein inccorrectly described as Bareilly Non-Muslim 
Urban constitaency. He himself issued about 4,000 posters 
and his agents went on working for him in his constituency till 
the date of the election. There was no vernacular edition of 
the Government Gazette at the time and the English edition 
is rarely seen in rural areas. 

Respondent No. 2 says that he may have lost about 1,000 
votes by the non>publication of his name in the Gazette, but 
this is mere conjecture and there is no real foundation loi 
such a belief. Some evidence was produced to show that 
before leaving their homes some of the voters did not know' 
fc?r whom they were going to vote, but that o)i reaching tlie 
pilling station they voted for respondent No. 2. On the other 
hand, the respondent No. 1 produced half a dozen witnesses 










to depose that they never heard of the withdrawal of res 
pendent No. 2. It may be noted that the names of all the 
three candidates appeared on the ballot papers. The petitioner 
has failed to establish to what extent, if at all, the omission 
to publish the name of respondent No. 2 in the Government 
Gazette affected the result of the election. "We hold that the 
result of the election was not materially affected by the non- 
publication of the name of Babu Madan Mohan Bhatnagar as 
a nominated candidate in the Government Gazette and that 
the election of respondent No. 1 cannot be held to be void on 
account of a merely technical non-compliance with the 
regulation. The same principle was laid down in the jSnglish 
case. Woodward versus Sarsons* 

It is alleged in paragraph I) of the list of corrupt practices 
attached to the petition that on the 19th November, 1923, 
Khyali Ram, the tnukhtar-am of respondent No. 1 in a speech 
at the market place of village Grauri, tahsil Baheri, made the 
.statement that, in spite of his being a Brahman, Raja Kali- 
charan had cast his vote in the Council in favour of cow- 
slaughter. 

The Council proceedings of the 16th February, 1921, page 
211, show that Raja Kalicharan had voted in favour of the 
re.solution recommending the stoppage of the Burma meat 
trade. We find it not proved that the agent of respondent 
No. 1 published the false statement that the Raja voted in the 
Council in favour of cow-slaughter. Nor would sucli a state¬ 
ment, even if made, in our opinion fall within'the purview of 
schedule V, part I, sub-clause 4, inasmuch as it doe.s not relate 
to the personal character or conduct of the caiididaie as distin¬ 
guished from his political position, reputation or action. We 
follow in this respect the finding in the West Coast and 
Nilgirist N.-M. R.f 

The charges of bribery against the respondent No. 1 as 
given in the list of corrupt practices attached to the petition 
are as follows :— 

Al. That on the 2Gfch October, 1923, the respondent wrote 
to Thakur Puran Singh ofifering him a valuable present with 
the object of inducing him to vote and to procure the votes 
of others for the respondent. 

A2. That about the same date iind with the same object 
the respondent offered Thakur Meghan Singh a -12 bore gun 
and also promised to secure for him a licence for possession 
of the same. 

A3. That on the same date and with the same object the 
respondent wrote a letter to Thakur Bilas Singh, offering a 
sum of money to be distributed among voters generally. 


♦ Indian Candidate and Keturniog Officer, Appendix III, p, 
t p, 272* 
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A4* That on or about the same date and with the same 
object the respondent paid Lala Misri Lai of Dhantia Ks. 100 
for fche purchase of votes. 

A5. That during the election campaign with the same 
object the respondent made an offer to Thakur Bilas Singh to 
pay off half of his debt. 

A6. That on or about the 18th August, 1923, with the 
same object the respondent offered the |)etitioner at Aoiila an 
unspecified sum of money. 

The petitioner's case rests entirely upon certain letters of 
which Exs. 4, 5 and 17 admittedly bear the signature of the 
respondent while Exs. 2, 3, 7 and 19 are disputed as not bear- 
ing the genuine signature of Kiniwar Dhakan Lai. The letter 
Ex. 1 bears no signature, but it is admitted to be in the hand- 
writting of Sham Singh, the respondent’s mukhtar-am. The 
question for decision is whether the letters Exs. 2, 3, 7 and 19 
are genuine or are forged. 

[After an exhaustive discussion of the evidence in connection 
with the letters filed as exhibits including the examination of 
Mr. Brewester, Grovernment Examiner of questionable doeu- 
meats, the Commissioners found that these letters were not 
genuine. They held that exhibits 2, 3, 7 and 19 were forged 
(locnmeats and that the charges of bribery set out in paras. 
A(i) to A(vi) of the list of corrupt practices attached to the peti¬ 
tion were not proved.] 

It follows from our findings on the above issues that the 
reqrondent No, 1 was validly elected. 

We recoinmend to His Excellency the Grovernor that the 
petition of Pandit Ram Sarixp be dismissed and that he be 
ordered to pay the respondent Mo. I’s costs which we assess at 
Rs/L221-10-0. 

IL NELSON-WRIGHT, 
President. 
y. E* G. HLFSSEY, 

Gomraissioner. 

G. C. BADHWAE, 

Oommission^r. 


ZiHh /u7n?,‘1924, 




CASE vm* 

BBLGATJMmSTill(yr (N.-M. ll) 


[Bombay LKaisTiAxlVE Council.] 

C. M. Karale ... ... Petitioner^ 

versiLs 

Mr. B. K. Dalvi, Mr. S. N. Augadi ... Respondents A 

The petitioner Karale is a registered voter on the electora 
roll for the Mon Maluinirnadan Rural Constituency of the 
Belgaum district. This petition purports to be signed by four 
electors but was presented and delivered to the officer appointed 
by the Governor in this behalf by only one signatory, Mr. 
Karal^. The other persons mentioned in the petition were 
neither present in person nor was any person authorised in writ* 
iiig by them present before such officer. 

There were four candidates for election by the electorate oi 
the constituency for two seats in the Legislative Council. 
The two respondents were declared duly elected and the defeated 
candidates were Mr. P. R. Chikodi and Mr. A. B. Lathe. 

The petitioner Karale prays that it may be declared that the 
respondents, the returned candidates, were not duly elected 
and that the election was void. 

The grounds on which the result of the election is challenged 
by the petitioner are:— 

(а) That Mr. A, B. Lathe, one of the candidates nominat¬ 

ed, whose nomination was accepted by the return¬ 
ing officer, was, on the date fixed for the nomina¬ 
tion, a member of the Legislative Assembly and 
was, tiierefore, not eligible for election under clause 
(c) of sub-rule 1 of rule 5 of the Bombay Electoral 
Rule's, part II, His nomination was, therefore, bad 
and was improperly accepted. 

( б ) The result of the election has been materially affected 

on account of such improper acceptance, as there 
was unnecessary distribution of votes among tlie 
four candidates instead of among three, and as the 
two defeated candidates Messrs. Ghikodi and Lathe 
belonged to one and the same political party and 
were working on a common platform, the votes now 
recorded in favour of Mr. Lathe tnearly 5 , 000 ) would 
have been recorded in favour of Mr. Chikodi. 

The votes recorded for the different candidates are:_ 

Mr. Dalvi ... 3 ^ 00 ^ 

Mr. Angadi ... ... 7 157 

Mr. Chikodi... ... 6,676 

Mr. Lathe ... ... 4 qiy 
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I’he following issues were, thfereforey framed by the Comulis- 
siou and accepted by the parties :— 

(1) Iid>s there been to improper acceptance of the nomina¬ 

tion paper of Mr. Lathe ? 

(2) If so, has the result of the election been materially 

affected by such acceptance ? 

fill the first issue, the Commission find that Mr. Lathe was 
a member oi the Legisldtive Assembly on the 4th September, 
1923 , the date fixed for nominating candidates for electiori to 
the Bombay Legislative Council, and that the said Assembly 
Hvalt not dissolved till the 12th September, 1923, so he was clearly 
Ineligible under clause (c) of sub-rule 1, of rule 5, pai't II, of 
the electoral rules. I'his objection to the nomination paper 
was taken bv one of the returned candidates Mr, Angadi (res- 
■ iidndent No. 2) before the returning officer on tfie 6th Septem¬ 
ber, the dav of the scrutiny of the nomination papers; hut it 
was disallowed by the returning officer on grounds which, the 
Commissioners think, ciinnot be sustained. The retnraing 
officer appears to have been misled by the official report of the 
Viceroy^s speech delivered on the 28th .Tuly, 1923, into thinking 
that the Assembly was dissolved on that date. Actually the 
Assembly was not dissolved till the 12th September, 1923, by 
the Viceroy’s Notification No. 207 of that date, published iit 
page 2133 of of the Bombay Oovernment Gazette Extraordi- 
n(wy of the 25th September, 1923. 

It was contended for the respondent No. 2 that rule 5 coutem- 
plates ineligibility for election, and that the nomination was 
m)od as the invalidity was cured before the actual election. But 
there can be no doubt that nomination is one of tlie earliest 
statues of election, and that none of the grounds for ineligibility 
sho'uld be in existence on the day announced by Government 
for the nomination of candidates. 

The Commissioners, however, think that it would be well for 
Government in future to avoid giving grounds, as in this case, 
for the contention that candidates and electors believed that the 
Assembly had been dissolved before its dissolution was actually 
notified. It is presumably not the wish of Government to 
debar members of the Assembly from seeking election to the 
Bombay Council, but the delay in issuing the notice of dissolu¬ 
tion of the Assembly undoubtedly had that effect and would 
have entailed the unseating of the member if he had been 
successful at the polls and an election petition had been 
presented against his return. 

Proceeding now to the consideration of the second issue, the 
Commissioners think that certain features of this particular 
case, aud certain considerations bearing on the question vvhe- 
ther'the result of the election can be considered to he material¬ 
ly affected should be set out* 
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The petitioner in this case is not himself a defeated candi¬ 
date; he appears to be perfectly indifferent to the proceedings 
which he originated by presenting the petition to (xovcrnment. 
He refused even to take the notice apprising him of the date of 
the inquiry, and the defeated candidate, Mr. Chikodi, ulti¬ 
mately received the. notice for him and got his signature to the 
receipt. There is, therefore, reason for holding that he is a 
mere dummy lending his name to serve the interests of one or 
both of the defeated candidates. Mr, Chikodi for whpm the 
pcititioner claims all or most of the votes secured by Mr. Lathe 
was well advised not to petition himself, as he supported Mr. 
Lathe’s claim before the returning officer, that Mr. Lathe’s 
nomination was valid. But Mr. Chikodi has not even come 
forward before tlie Commission to support the allegation made 
in the petition in his interest. The Commissioners think that 
cases like this of a person having a mere right to vote demand¬ 
ing that Grovernment and his whole constituency shall be put 
to the expense and trouble of a fresh election must be very 
rare. 

In the second place the Commissioners think it desirable to V^ 
note, particularly in view of some of the cases cited before 1 
them, that the present is not a case of the improper refusal . 
of a nomination paper, but of its improper acceptance. The • 
distinction between the two cases is obvious : in the one case ’ 
the whole electorate is deprived of its right to vote for a i 
candidate who was legally entitled to stand: in the other all 
the candidates including a disqualified one are put up for 
election and every one on the electoral roll of the constituency 
has the opportunity of voting for the candidate or candidates 
he prefers. In this case with the names of four candidates 
before them the electors have exercised their riglit of franchise 
in favour of one or more of the four. The votes given to 
Mr. Lathe might have been given to Mr. Chikodi, if Mr. Lathe’s 
uominatioin had not been accepted by the returning officer, but 
on the other hand they might have been given to either of the 
two returned candidates. 

Under these circumstances the Commissioners think that the 
onus rests very heavily on the petitioner of proving by affirm¬ 
ative evidence that all or a large number of Mr. Lathe’s votes 
would have come to Mr. Chikodi, if the former had not been 
in the field—the more so as his allegation that Mr. Chikodi 
would have got those votes is vehemently disputed by and on 
behalf of the returned candidates. 

How has the petitioner attempted to discharge this onus ? 
The Commissioners are of the opinion that he has entirely 
failed to do so. His pleader though he was given an oppor¬ 
tunity to adduce such evidence as he pleased decided not to 
give it, Mr, Chikodi, who was present in the Court only on 
the second day of the hearing, but who took the trouble to 
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go with the petitioner to Bombay to identify him before the 
Secretary to Government and receiN^ed for him the notice of 
hearing issued by the Commission, did not go into the witness 
box to support the allegations made in the petition. Mr. Lathe, 
who was present in Court at both hearings, was not examined, 
tlrough his name was mentioned in the list of witnesses. 
These allegations, be it remembered, are entirely disputed by 
the respondents. 

It was indeed contended on behalf of the petitioner that 
when votes to the tune of nearly 5,000 were wasted, and the 
difference between Mr. Chikodi and the second returned candi¬ 
date Mr. Angadi was only 481, it should be presumed that 
Mr. Chikodi would have been able to get more than that 
number and that this was enough to shift the onus on to the 
respondents of proving that the result of the election was not 
materially affected : and some cases were cited on the point. It 
may be well to point out that there seems to be a material 
difference in the phraseology of rule 42 of the electoral rules and 
section 13 of the Ballot Act in England. According to the latter 
no election is to be declared invalid by reason of non-compli¬ 
ance with the rules, if it appears to the Tribunal having 
cognizance of the question that such non-compliance did not 
affect the result of the election : while under rule 42 of the 
election rules, the petitioner must satisfy the tribunal that the 
; result of the election was as a fact materially affected, not 
merely that it might ]iave been so affected. 

, * This in the opinion of the Commissiouers, he lias failed to 
j do. It was asserted by one of the respondents as against the 
I allegations in the petition that the election in this district was 
i fought more on cuiste lines than on tlie basis oi any political 
platform. Mr. Gliikodi is a Lin gay at and Mr. Lathe is a Jain, 
and it cannot be presuTued that all or most oi Mr, Lathe’s 
votes would have gone to Mr. Chikodi alone, when there was 
also another Lingayat candidate in the field in die person of 
Mr. Angadi. It is hardly necessary to add that if Mr. Lathe’s 
votes are distributed between the three candidates in the pro¬ 
portion of the votes tliey have secured, the re-vsult of the election 
would remain the same. The Commissioners, therefore, hold 
that this petition must be dismissed and the returned candi¬ 
dates declared validly elected. 

A majority of the Commissioners are inclined to hold that 
it would not be proper even to allow' evidence to be adduced 
b^ the petitioner or any body else to show that one or other 
of the candidates would have got Mr. Lathe’s votes or any 
portion of them. They think that Mr. Lathe’s disqualification 
was a patent fact of which the electorate must be held in law 
to have been aware. The electors were aware that JMr. Lathe 
was a member of the Legislative Assembly. He drew attention 
to the fact in his election address. He did not claim in his 
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address that he had ceased to be a member of the Legislative 
Assembly. In support of this view, the Commissioners would 
refer to the practice of the parliamentary committees which is 
stated in Halsbury, volume XII, at page 306 vide at the 
end of note (i) :— 

By the Common Law the principle seems to be firmly 


established that where a candidate is in point of fact 
disqualified at the time of an election, all votes 
given for him with knowledge of the fact upon which 
such disqualification is founded must be considered 
as thrown away. This knowledge may be established 
either by distinct notice or by notoriety, and it 
will, in all cases, be inferred that where the \oter is 
aware of the facts, he is aware of the legal deduc¬ 
tion from those facts, however intricate and doubt¬ 
ful such deduction may be.” 


Costs follow the remit. The petitioner must bear his own 
costs and pay those of the resi^ondents and those of trovera- 
ment in setting up the Tribunal and all costs incidental thereto. 
Es. 46 and Rs. 25 respectively are allowed to Mr. Dalvi and 
Mr. Angadi for summonses to witnesses and Re. 1 each for 
stamps on \akalatnamas. For pleaders* fees the Commissioners 
allow Es. 100 to each of the respondents. 


M. B. CHAUBAL. 
C. E. PALMER. 

P. B. SHINGNPL 


Poona^ 24:th March^ 1924. 
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CASE IX. 

BExVGAL MAKWAKI ASSOOIATION. 


(Legislative Assembly.) 

.liai Bahadur Bisweswarlal Ha.lwasya ... Fetitioner, 

versus 


Baba Rang Lai Jajodia 


Respondent. 


The facts lead.ing up to the present election petition are as 
follows:—The Bengal Marwari Association of Calcutta, and 
Indian Commerce Special Constituency was called upon to elect 
a member to the said Legislative Assembly. The 8th Octoher 
1923 was fixed as the date for the nomination of caaididates, and 
11th October 1923 as the date for the scrutiny of the nomina¬ 
tions for the said Constituency. Babu Rang Lai Jajodia was 
the Joint Secretary of the Maiwari Association. The Joint 
Secretary of the Marwari Association wa^ specified in the 
second column of schedule I of the Bengal Legislative Assem¬ 
bly electoral regulations as the returning officer. The Per¬ 
sonal Assistant to Secretary, Bengal Marwari Association, was 
specified in the third column of schedule I as the person 
authorised to perform all or any of tlie functions of the re*- 
Jurning officer. It appears that Babu Rang Lai Jajodia was 
also the registering authority and the electoral rolls were 
originally prepared by him. In the Marwari Association, 
firms and companies are members, and many of these were put 
on the electoral roll. Apparently about two-thirds of the 
names, roughly speaking, on the roll are those of firms, while 
the remaining names are those of individuals. On the 7th 
October Babu Rang Lai Jajodia resigned his office as Joint 
Secretary of the Marwari Association. He sent also a telegram 
to the Oovernment of Bengal resigning his office as returning 
officer. On the 8tli October there were only two candidates, 
tlie jietitioner and the respondent Babu Rang Lai Jajodia. 
The nomination papers were received by the Personal Assistant 
to the Secretary. The nomination paper of the petitioner Rai 
Bahadur Bisweswarlal Halwasya was subscribed by himself. 
The proposer and seconder were however two firms whose names 
ai)peared on the electoral roll, viz., Messrs. Hurmukhrai 
Sanairain and Messrs. Shewdayal Ramjeedas. The senior 
partners of these firms signed the names of the firms on the 
nomination paper. On the 11th—the date of the scrutiny— 
objection was raised by the respondent that the petitioner’s 
nomination was bad inasmuch as the nomination paj er had 
been subscribed by two firms and not by individuals as proposer 
a.ii Sijconder. The petitioner in his turn challe.nged the nomi- 
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uatiovi of the respoiideiit ou tlie ground that, the latter himself 
being, the vetnrniug officer of the coristituency, he was not 
eligible to stand as a candidate. Babn Jatindranath Banei’jee, 
the Personal Assistant to the Secretary, Marwari Association, 
overruled the objection of the petitioner and upheld the objec¬ 
tion of the respondent, and he declared Babu Rang X<al Jajodia ^ 
as duly elected from the constituency. The petitioner there- ' 
after filed his present application. His contention is that 1 
firms can be electors and can vote, and firms can nominate a \ 
candidate for election. It is also pleaded that the respondent / 
was not entitled to resign his office and stand as a candidate. It ’ 
is further contended that if he could and did resign, the consti¬ 
tuency was without a returning officer and that therefore 
Babu Jatindranath Banerjee acted without jurisdiction. It is 
p )iuted oat that the Bengal Q-overnment had no authprity in 
tiiis election matter and the telegram to the Grovernment of 
Bengal is of no value. It is shown that the office of the 
returning officer was not filled up by the Grovernment of India 
till the 27th October 1923. It was stated that the office of the 
Joint Secretary of the Marwari Association has not yet been 
filled up. 

The following issues were framed by us:— 

1. Up to what date was Rang Lai Jajodia a returning 

officer ? 4 

2. Can a returning officer be a candidate for election 1 

3. If there was no returning officer after the 7th October, 

what was the effect on the election proceedings ? 

4. Was there any acquiescence in the proceedings before 

Babu Jatindranath Banerjee ou the part of the 

petitioner 1 If so, what would be its effect ? 

5. Was tlie nomination paper of the petitioner in order 1 

Issue N'o^ 1. —It was argued that the Marwari Association \ 
had not accepted the resignation of Babu Rang Lai Jajodia. 

It does not seem that the acceptance of resignation is neces- ; 
sary. Subject to any provisions in the rules to the contrary, : 
a member may resign at any time and he ceases to be ja 
member (Halsbury, Vol. IV, p. 414) (1896, 1 Chancery, 
p. 409). Questions may arise about his liability but that is a 
different matter. It is not shown that there is anything in 
the rules gf the Marwari Association which. prevented the 
respondent from resigning his office as Joint Secretary. He 
was appointed returning officer not by name but by virtue of 
his office. Our conclusion therefore is that Babu Rang Lai 
Jajodia ceased to bo a returning officer after the 7th October. 

Issue iVo. ^3. —There is nothing in our electoral rules and 
regulations which bars a returning officer from standing as a ^ 
candidate. The matter has been placed on a statutory basi^ I 
now in England and perhaps this should he done in India, i 
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The rule is that wlien a returning officer stands 

date he must refrain from doing anything in such capacity. 

It is not said that the respondent did any act as return ng 
officer after his resignation. It may be said that he should 
liave resigned Defore. Parker at page _6, summarises 
EnglishLaw.-<‘If all the duties of returning officer are 
charged by the acting returning officer the foimer is 
disqllified for being a candidate by reason ol temg returning 

officer.” Our answer therelore IS in the affirn^tiie. 

hme No.5.-There was no returning Jf" 

October 1923 in this constituency. Under schedule I of the 
regulations however Jatindranath Banerjee was 
to do all the duties of the retarning officer. It is Po^ted out 
that under regulation 3 he could only act under the c^trol 
of the returning officer and that he could not receive 
tion papers and hold a scrutiny unless the returning officei 
was ‘ unavoidably prevented ’ from performing these - 

The words in an English case were incapable of acting and 
Lord Campbell thought that they might cover a case of this 
kind. (Qi?een ^s. Owens, VoL 121, I ng ish P'^ 

The Personal Assistant had not usurped the office. He took 
up his duties when the returning officer became incapable of 
acting. “Want of title in the person acting as retnriijiig 
officer will not vitiate an election which is otherwise valid. 
Parker 61. ‘‘Elections made under usurping returning 
officers’when there has been the form of election have been 
uniformly supported ” (Hey w Bo. 62). Turning to the .Bengal 
electoral rules it woiild appear that non-Compllftnce with the 

.rules.aiid"¥egulatioiis is not enough. _ 1 he petitioner has to 

I show that the result of the election has been materially affect¬ 
ed by such non-compliance. If the petitioner’s nommation 
: was bad, his name goes out on that ground. If the nomination 
i was good he succeeds on that ground and not by reason of 
fact that the Personal Assistant acted as the returiiing offit^i. 
We hold therefore that the petitioner cannot succeed on this 

No. A. —It does not seem necessary to _ discuss the 
question of acquiescence in the form raised in the issue and we 
therefore refrain from entering into it. 

Issue No. 5.—This is the main controversy in the case. It 
vvould appear that before tbe returning officer it witfe taken for 
oranted that 4rms could be on the electoral roll, but the 
contention was raised that the proposer and seconder under the 
nUes and regulations must appear on the roll as a natural 
person. It is conceded by tbe learned vakil that a candidate 
must be a natural person. While investigating the matter i 
was borne upon us that the question went to the very root of 
the matter and that it is necessary to decide whether firms can 
be re'^istered on the electoral roll at all. 


l 




A similar question was raised in the election petition of 
Baba Amulyadhone Addy against the election of Mr. Byomkesh 
Chakraverty from the Bengal National Chamber of Commerce 
Special Constituency to the Bengal Legislative Council* The 
report of the Commissioners has just been submitted in that 
ease. Two of us were parties to the report. We think it u/meces- . 
sary to discuss the question again at length. We append hereto 
a copy of a report in that caseyiiich we accept and approve. 

There is some difference in the schedule II which gives the 
qualifications of the electors. The residence clause is not 
there. In the explanation the words ‘‘ if no such partner is 
present in Calcutta at the date of the election ” are not men¬ 
tioned. Schedule II, paragraph 9 stands thus—Members of 

.the Marwari Association shall be qualified as electors 

.for the constituency comprising the association of which 

they are members.” 

“ .Explanation ,—^For the purpose of this paragraph ‘ member ’ 
includes any person entitled to exercise the rights and privi¬ 
leges of membership on behalf and in the name of any firm, 
company or corporation registered as a member.” 

We are of opinion that the Legislature laid it down how the 
firm can be represented on the electoral roll, viz, by a partner, 
member of the firm, director and so on. It was argued that firms 
are members of,the Marwari Association and that schedule II, 
paragraph 9 does not exclude firms, We must however read 
the schedule II along with the other rules and they clearly | 
lay down that it must be a natural person representing the firm 
who can be on the electoral roll or who can exercise the right \ 
to vote and to nominate. The disqualifications mentioned in j 
rule 7 can be predicated only of a natural person and nde 7 1 
governs rule 8(2). The learned Vakil is forced to concede that \ 
the candidate for election must be a natural person seeing that \ 
he must give his own name and his father’s name and state his i 
age and when elected he must take the oath. The cases of the ^ 
elector and the proposer and the seconder stand on the same j 
footing. We think that the word “person” has the same 1 
meaning in all these rules and regulations and that it means 
a natural person, Eule 11(4) lays down that “any personl 
whose name is registered in the electoral roll of the Consti-I 
tuency and ivho is not subject to any disability stated 

rule 7 may subscribe, as proposer and seconder.” In the| 

present case the proposer and seconder were firms. We hold [ 
that tliey must be individuals or natural persons. The iiomi-| 
nation paper of the petitioner was not in order and we think it| 
was rightly rejected. 

The learned vakil contended that the electoral roll was 
final not only for the returning officer but also for this court 
and he referred to regulation 20(2), and to the case of Stov/e . 


^Eeported at paga 56 infra. 
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vs. Joliffe. The last case merely is an authority for the pro¬ 
position that the eleetiou court cannot go behind the electoral 
1 roll in considering the qualifications. It is open to the 
j court and it is the function of the!court to see wliether disenfran¬ 
chisement would occur in the cases of persons prohibited from 
! voting, etc., by the Statute. Eegulatiou 20 does not stand 
in our way. Regulation 20(2) (a) is explicit and we have still 
to see whether the proposer and seconder is disqualified under 
sub-rule (4) of rule 11. To say that we are concluded by 
regulation 20 is simply to beg the question as to whether a 
firm is an elector. 

The authorities who framed the electoral rolls in these Com- 
• merce and Industry Constituencies apj)arently proceeded upon 
i the fact that ber*ause firms and companies were meinbersr of 
■ the Chamber or Association they were entitled to be on tiie 
electoral roll. We have examined the rules ajid regulations 
i from every point of view, and the conclusion is irresistible tliat 
i it was not contemplated by the legislature that an elector 
, can be other than an individual, and that it was intended that 
tlie firms would exercise their franchise through a member 
or partner or representative who would be on the electoral 
roll. 

Our coDclusion therefore is that the nomination paper of 
tlie petitioner was rightly rejected and the'respondent, the 
returned candidate, was duly elected. 

The election petition must therefore be dismissed. There 
remains the question of costs. We were reminded of the fact 
that it was the respondent who was the registering officer in 
thivS Constituency and that it was at the last moment that he 
resigned his office and stood as a candidate and raised object¬ 
ions to the petitioner’s nomination. In these circumstances 
we recommend that the parties should bear their own costs. 


a. N. ROY, 

G. B. MCMFORD, 

SARODA PRASAD BAKHSHI, 


Commissioners^ 


The Wth March^ t9^Jp. 


CASE X. 

BENGAL NATIONAL CHAMBER OF COMMERCE. 


[Bengal. Legislalive Council.] 

Amulya Dhone Addy 

versm 

Mr. Byomkesli Chakravarty ... 

Eaja Keshee Case Law, o.i.E. 

Mr. Murali Dhar Eoy 

This electiou petition concerns the Bengal National Cham¬ 
ber of Commerce Special Constituency. It appears that a 
number of firms are members of the Bengal National Chamber 
of Commerce. When the electoral roll of this special consti¬ 
tuency was prepared, 1,18 tirms or companies were placed on 
the roll out of a total of 180. Sixty-two persons were entered 
by their names as electors. There were four candidates on 
the date of the election to the Bengal Legislative Council. Mr. 
Byomkesh Caakravarty and Raja Reshee Case Law obtained a 
majority of votes and were declared elected. The petitioner 
was an unsuccessful candidate. He filed the present applica¬ 
tion making the other three candidates parties. There was no 
allegation against Raja Reshee Case Law and Mr. Murali 
Dhar Roy, the respondents Nos. 2 and 3. Mr. Murali Dhar 
dioy did not appear. Raja Reshee Case Law appeared on tlie 
first date, but as the petition was not pressed against him he 
was allowed to depart. 

The petition proceeded only against Mr. Byomkesh Chak- 
ravarty. The main contention raised by the petitioner is 
that Mr. Chakravarty is.not entitled to be a candidate by 
reason of the fact that his name does not appear on the elec¬ 
toral roll, though the Bengal National Bank, Limited^ of 
which he is a director is on the roll. The petitioner also 
pleaded that firms and companies are not entitled to be regis¬ 
tered as electors in the electoral roll, and all votes purporting 
to have been exercised on their behalf ought to be rejected. 
Certain other allegations were made; but it is not necessary 
to mention them as they were not pressed. The reply of Mr. 
Byomkesh Chakravarty is that the petition is out of time, that 
the petitioner, not having objected to his nomination at the scru¬ 
tiny of the nomination papers, has waived his right to question the 
nomination and election, that theBengalNationalBank,Limited, 
is an ordinary member of the constituency known as the Bengal 
National Chamber of Commerce Constituency and is therefore 
rightly registered as an elector, and that he as director of the 
, aforesaid bank is duly qualified to be nominated and elected 
and returned as member of the Bengal Legislative Council. It 


Fetitioner, 

I Respondents. 
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was meutioned that in other Commerce and Industry consti¬ 
tuencies firms and companies are registered as electors in the 
rolls of such consbitueucies. The following issues were trained 

by us :— . ^ 

(1) Is the petition barred by timet 

(2) Was Mr. Byomkesh Chakravarty properly nomina¬ 

ted in view of the fact that his name does not 
appear in the electoral roll ? 

(3) Were there any votes improperly received— 

{!) either because they were votes given by farms and 
companies, or 

C2) because the votes were tampered with { 

(4) Was regulation LVI* complied with li no^ was 
the result of the election ruaterially aneeted 

thereby ] , . o 

At the time of the hearing the petitioner gave up issues 3 
03) and 4, but an additional issue was framed as tollovvs 


(5) 


Has the petitioner waived his right, if any. 


to 


question the nomination, election and return ot the 

respondeitl , , ' 

Has he acquiesced in the correctness of the electoral 
roll, and is he precluded from now questioning its 

correctness'? j r 

Issue No. /.—The election petition was filed on 2nd January, 
1924 Mr. Chakravarty filed the return of his election expen¬ 
ses on the 14th December, 1923. It appears that the inter- 
veiling days between the 28tb December, 1923 and 2nd Januaiy, 
1924, were notified by tbe Local Government as says to be 
observed as holidays in Government offices. We have ex¬ 
amined the notification and we have no hesitation in holding 
that the petition is in time, „ 

Issues Nos. ^ a.nd3.-llnle 8^ of the 
rules states that the qualifications of an elector for 
constitueney shall be the qualifications specified m schedule 
II in the case of that constituency. Tinning to the 
II, 13(^) we find that “ii/6 and ordvii^ry members ot the 

Bengal National Chamber of Commerce..^®(^iCfl,nber 

as electors for the Constituency comprising.the OhamD 

of which they are members”. ..™ , i 

Provided that uo ’person shall be so qualified who has not a 
place of residence in India. 

There is an explanatiou which runs i,„,. 

“ Explanation— Kemb&v, life member, ordiuaiy membei 
include ) ^ partner in the firm, 

or if )io such partner is present %n CalctUta at the 
date fixed for the election, any one person empow- 
ered to sign for such firm, and __ . 

---—Mle^oduoed at end of report. 
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(6) in the case of a company or other corporation any 
one manager, director or secretary of the company 
or corporation.” 

These qualifications are not enough to get the elector on it he 
electoral roll. To he entitled to have his name registered the 
person ” must have the above qualifications and must not be 
subject to the disabilities of minority, lunacy and so on. Kule 
7(i) governs rule 8(^). Kule 10 again lays down that the 
person registered on the electoral roll shall be entitled to vote, 
but not if be is subject to the disabilities rnentioned in rule 7. 
Kule 6 (6) says that no person shall be eligible for election as 
a member of the Council to fepresent a speciab constituency 
unless his nmne is registered on the electoral roll of the cons¬ 
tituency, and to be fit for election under rule 5 he must be a 
British subject, not a female nor a lunatic nor a bankrupt nor 
. an unpardoned ^ic-convict and so forth. Various other, rules 
and regulations including regulation XV have been referred to, 
and have been considered by us. We cannot but come to theij 
conclusion that the legislature intended that it was a natural^ 
person who should have the right to be on the roll and to be 
entitled to vote or nominate or be a candidate. We had the“^ 
advantage of hearing the learned Advocate-General in the case 
and he has admitted that if the word ‘‘person” is construed 
strictly the idea of a firm being on the electoral roll must be 
discarded. We canuot go to the Geheral Clauses Act or the 
English Interpretation Act for the proposition that a person 
includes an association. It is our duty to construe the law in 
question here. It is an accepted canon of construction that 
unless there is something in the context to the contrary, the 
same word has the same meaning. The explanation in the ' 
schedule means no more than that a firm must exercise the 
through a partner or representative. It seems that 
by the constitutions of these climbers and associations, firms 
and companies can be members of these bodies; but we do 
not consider that the legislature intended to put firms and 
,companies on the electoral roll. 

Beamed Counsel Mr. H. D. Bose appearing for Mr. Chak- 
ravarty wished us to lay stress on the schedule II, paragraph 
13, and he contended that firms and companies can come in. 
He argued that since firms can be on the electoral roll the 
persons who make up the firm are on the electoral roll and 
that therefore a partner can be eligible for election. 

The learned Advocate-General confessed that the rules were j 
not Very clear but wished us to adopt a view, if we could, I 
which would reconcile the law to the existing state of things. • 
He urged that the legislature must have been aware of the 
constitutions of these associations and chambers and that the 
dy.attsraan who drew up the rules made the mistake of not 
making things clear. It was argued by him that since firms 

8 
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cau oaly work through a representative it might be taken that 
the disabilities which can be predicated only of a natural 
person were meant to apply only to the representative of the 
firm* It was pointed out that in these Commerce and Industry 
constituencies there is no ballot and the electors need not 
appear in person, and that the voting papers are sent to 
them and returned by them to the returning officer. 

There is nothing necessarily unreasonable in firms being 
put on electoral rolls, being allowed to vote and nominate and 
being even candidates for election; but we venture to think 
that if this was the intention of Jibe legislature, the legislature 
would have made rules to carry out the idea. Firms being 
artificial persons can only act through a natural person. The 
question is, did the legislature intend that the representative 
of a firm should be allowed to vote and stand for election with¬ 
out being on the electoral roll I Learned Counsel is really 
assuming that, by rule 8 read with schedule II, firms were 
meant to be electors and then asking us to interpret the other 
rules in this light. But *if we consider the rules and the 
schedule, the qualifications with their provisos and explana- 
;tions, the disabilities which electors must not ^be subject to, 
;and the rule that no^votes shall be received by proxy, there is 
Tno escape from the couelusiou that it is the partner or repre- 
f sentative of the firm who should be on the roll and be able to 
stand for electibiu 

We must not be led into absurdities. Females, lunatics > 
minors and aliens cannot be electors; bxit we are to hold that 
if they join with one another they should be ^‘deemed” as 
electors. It was suggested by Mr. Bose that they may remain 
on the electoral roll thus joined as firms ; but the disabilities 
might be considered when they exercise their right to vote. 
The disabilities have to be taken into account under rule 7 
when persons are to be put'on the roll, or during the period 
allowed for objections thereto. 

■ Consider for a moment again where the proposition that a 
firm cau be a voter, will lead us. It is the elector eventually 
who becomes a member of the Council. Does the firm become 
member of Council? Certainly not. The candidate has to 
give the name of bis father, his age, and if elected, he is to 
; take the oath. If he dies, resigns or goes away, etc., the 
constituency is called upon to elect another person. If the 
argument be that a firm is an elector, then the firm is even¬ 
tually the elected person and there is nothing to prevent the 
different members A, B, C of a firm sitting in the Council on 
different dates. Learned Counsel will not face the logical con¬ 
clusion It was argued by Mr. Bose that once elected the 
niember is not bound to obey the commands of his consti¬ 
tuency, That is so; but if you say the firm is the elected 
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person, then why sliould not the firm exercise its right in 
Council through different representatives ? Very likely in 
these associations and chambers firms act in this fashion.. 
Different partners might vote on different dates. That is nob 
possible in the Bengal Legislative Council. The elected per¬ 
son is there for the life of the Council, He has years and he 
has a father and he has to take the oath. Learned counsels 
are therefore forced to admit that when it comes to the ques¬ 
tion of election to the Council the candidate must be a natural 
person. If we follow the rules down to the election the con¬ 
clusion is tliat that candidate must be on the electoral roll. 
The question of an elector or a proposer a seconder stands 
on the same footing. 

With great respect to the learned Advocate-General we can* 
not follow him in his contention. We cannot add and subtract 
to bring the law into conformity with the way the electoral’ 
roll has been prepared. ^^We are not entitled,” said Lord 
Loreburn Vickers and Evans (79 L, J. K. B 955)^ ‘Go read words 
into an Act of Parliament unless clear reason for it is to be 
found within the four corners of the Act itself.” The learned 
Advocate-General wishes us to leave out the proviso clause 
about residence in the schedule and leave out the disqualifica¬ 
tions as affecting firms, and add that thi^ proviso and these 
disqualifications refer to* a representative of the firm who is 
not himself on the roll. “ Nothing is to be added to or to be 
taken away from a statute, unless there are adequate grounds 
to justify the inference that the legislature intended some¬ 
thing which it omitted to express.” (Tindal, G. J. in 
V, Wells^ 2 M. & Gr. 277 and Lord Eldon in Davis v. Marlhor- 
onghj 53 E. E. 29.) 

It was mentioned that the contention of the petitioxier, if 
given effect to, will cause great hardship. The hardship con¬ 
sists in the fact that in these Commerce and Industi\y consti¬ 
tuencies firms have been put on the electoral roll. We ream 
that there are only three individuals on the roll of the 
Bengal Chamber of Commerce and none on the roll of the 
Trades Association, The electoral rules seem to provide for 
a revision when the roll is very defective. The argument of 
hardship is a dangerous one to listen to. Courts ought uof 
to be influenced or governed by any notions of hardship. “They 
must look hardships in the face rather than break down the 
rules of law” (Jessel in . Ford Kettle^ 9 Q. B. D,, p., 139). 
Even if there were anything to suggest aliunde that, it was the 
intention of the legislature to put firms on the electoral roll 
we are not at liberty to speculate. Our bxisiness is to construe 
not what the legislature meant but what its language means. 
We expound but we do .not improve the statute. We are to 
remember, as Lord Bacon said, that our oflSee is jus dicerhy' 
not jus dare, ** The law as laid down in these rules is not 
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unreaKSonable nor inconsisteiit, nor nnjust, and the natural 
construction cannot bo departed from, merel}' because it may 
operate with hardship or injustice in some cases. 

There is one sentence in the explanation to paragraph 13 of 
schedule II which has been made much of. I^et us repeat 
it, “ JM embers, etc., include (a) in the case of a firm any 
one partner in the firm, or if no such partner is present in 
Oalontta, at the date fixed for the election, any one person 
empowered to sign for such firm.” It looks at first sight as 
if the legislature contemplated a fluctuating body. Mr. Bose 
argues that it gives power to a firm to put up a representative 
for election if a partner is absent from Calcutta. Logically it 
follows that even though someone else has been nominated 
if he is absent on the date of election, the firm might put up 
another person for election. The learned Advocate-General 
thinks that this would be going too far and that at the date 
of the election, as only the right to vote is left, the firm might 
exercise the right to vote hy a representative other than a 
partner. The meaning of the sentence has not been very 
clearly expressed ; but we have to look to the rest of the statute 
to construe it. If the firm has already put forward a candidate 
who has been nominated but who has had to leave Calcxrtta, 
it cannot be that the firm can say that it w'ill have some other 
representative in his place. The retfirning officer wall, under 
the rules, reject him at once as not having been nominated at 
all. We have seen and it is conceded that when it comes to 
election the candidate must be an individual. The date of 
final publication of the electoral roll is not very long ahead ol 
the election that is going to take place, and the date for lodg¬ 
ing claims can be extended by regulation XI, and our interpret 
tation is that the sentence means that the firm would know 
beforehand if the partners are going to be away, and they can 
put forward a person empowered to sign for such firm as the 
elector in the electoral roll. The word “ include ” only 
enlarges the meanings of phrases and words, and here it only 
extends the power of the firm to put forward a representative 
other than a partner. 'Fhe very explanation, if considered 
along with the rules, shows that it is not the firm which is 
to be on the electoral roll but the partner or the representa¬ 
tive. If the contention of the leatned counsel be correct the 
explanation was unnecessary. 

We are fortified in this view by a consideration of the elec¬ 
toral rules in the Other ]>rovinces. Wo take them from Mr. 
Hammond’s hook.* Take Bombay: The rule for the local 
Council is that “a person shall be cpralified as an elector for 
a Commerce and Industry* constituency whose name is entered 
in the list of members for the t ime being in forc e of th 

■ ~ * TheTndian Candidate and Returning oficer. 

'Oxford University. Press, Bombay). 
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assoeiivtioQ forming such, constituency or who is entitled to 
exercise the rights and privileges of mem bership on .behalf of 
and in the name of any firm or company or corporation entered 
in such lists of members/’ The Assam and Central Provinces 
rules are precise and lay down that tlie person is to be autho¬ 
rised by the firm as welL It is clear that a natural x^crson is 
meant. An examination of the Council of State rules leads 
LIS to the same conclusion. In the Indian Commerce consti* 
tuency of Madras the rule is, every Indian and one duly 
authorised representative of every Indian partner-^hip shall be 

qualified... . if such person has resided in the Presidency, 

etc.” Clearly a natural person is meant. 

In the very schedule II of the Bengal electoral rules in the 
earlier part a distinction'is drawn between a person and a firm, 
and in cases of joint families it is laid down that the person 
qualified is the manager.of the family. All throughout there¬ 
fore it is the individual who can vote and who can stand for 
election. We hold therefore that the petitioner’s contention 
must prevail. Mr. Chakravarty’s name not , bein^ in the 
electoral roll he was not properly nominated. We'hold that 
the election of Mr. Byomkesh Chakrav arty was' null and void 
and that it should be set aside. We are of opinion that a fresh 
election should be held to fill the vacancy so caused. 

No evidence has been produced before us as to the actual 
votes given, and we are therefore not in a position to hold 
that any votes should be rejected because such votes were 
given by companies and firms. It has transpired, however, 
that the Bengal National Bank, Limited, nominated Mr, 
Chakravarty to content the seat and empowered Mr. B. N. 
Banerjee to vote for the Bank. Mr. Bose argues that there is 
nothing to prevent a firm from exercising these separate rights. 
It is sufficient to say that in the view we come to the person 
who can exercise the right to vote must be on the roll and the 
procedure was incorrect. 

Isme No. 6 .—It was pointed out that the electoral rolls 
were prepared some time ago. The rules contemplate the 
filing of oDjectioDs. No objection was taken by the petitioner 
then or before the returning officer. All parties proceeded 
upon the basis that there was a valid nomination paper. The 
petitioner conrled the election and has now come forward 
with his objection only aftc^r he has been unsuccessful. How¬ 
ever morally wrong he may be, it cannot be said that there 
is any waiver. There is no question of estoppel. The peti¬ 
tioner does not seem precluded from raising his present 
objection. It is an objection which could be taken by any 
elector of that constituency. The objection goes to the very 
root of the matter. The electoral roll is final in certain 
matters, e.g, qualifications ; but the question whether there is 
an^ disenLanchisement by the statute itself is one which 
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can be raised before the Election Court. (Stoioe v. Joliffey 1874:, 
L. E. 9 C. P., p. 750). The issue is therefore decided in favour 
of the petitioner and against the respondent. 

It was suggested that in the event of our coming to the con¬ 
clusion that firms cannot be electors the whole election should 
be set aside. We are unable to accede to this request. As 
stated before the case was not pressed against Eaja Eishee Case 
Law and we do not think that we should touch his case. We 
think that on the pleadings and the facts placed before us the 
election of Mr. Byomkesh Chakra^arty only should be set aside. 

In the circumstances of the case we recommend that the 
parties do bear their own costs. 

G. N. Roy, 

Gr. B. Mumfokd, 

Gr. N. Mukerjee, 
Commissioners^ 

The 11th March, 19^k. 

Begntation XV .—Every notice issued by the revising 
authority shall, if possible, be served personally, and, in 
default of personal service, shall be served by affixing a copy 
thereof at the residence within the constituency of the person 
concerned : Provided that a notice may be served by the 
revising authority by sending it to the person concerned by 
registered post. A certificate of service, either personal or 
otherwise, shall be deemed to be conclusive proof of the fact 
of such service. 

Regulation L VI *—Any elector may send his ballot paper 
to the returning officer after recording his vote thereon in 
accordance with the instructions on the ballot paper ; provided 
that voting papers which are not received by the returning 
officer before the date fixed for the counting of the votes shall 
be rejected. 


CASE XL 

BOMBAY CITY (M. Uv) 


(Bombay Legislative Council.) 

Mahomedallj Allabux... ... ... Petitioner^ 

and 

(1) Jafferbhoy Abdullabhoy Lalji; (2) Husseiii- 
ally M. Kabimtulla; (3) Mahomed 
Hussein Haveliwalla; (4) Mirza Ali 
Mahomed Khan ; (5) Ebrahim Sulle- 
inan Haji .. ... ... Respondents, 

The first two respondents were declared elected. 

Respondents 3, 4 and 5 also stood for election but were not 
elected. 

The candidates who were nominated at the election comprised 
the petitioner, the five respondents who hav e been joined as 
respondents in this petition and two others who have not been 
joineh 

The names of all the candidates who stood for election 
together with the number of votes accorded to each appear 


from the following table :— 

(1) Jafferbhoy Abdullabhoy ... ... 2,071 

(2) Husseinally M. RahimtuUa ... ... 1,646 

(3) Mahomedally Allabux ... ... 1,571 

(4) Mahomed Hussein Haveliwalla ... 1,042 

(5) Mirza Ali Mahomed Khan ... ... 943 

(6) Ebrahim S. Haji ... ... 745 . 

(7) Husseinbhoy A. Lalji ... 23 

(8) Abdul Tyed Shaik Abdul Hussein ... 12 


It thus appears that the diflference between the number of 
votes polled bv the petitioner and the 1st respondent was 
500. 

The petition calls in question the election of the 1st respon¬ 
dent and also claims a declaration that the petitioner has him¬ 
self been duly elected. 

The grounds on which the election of the 1st respondent 
is called in question are that the 1st respondent was gnilty 
of the corrupt practices of personation with connivance within 
the meaning of clause 3, part I, of schedule 4 (as originally 
numbered) of the election rules, and of hiring or using’ public 
conveyances within the meaning of clause 5 of the, same 
schedule^ 
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The petition was accompanied by lists setting forth parti¬ 
culars of the corrupt practices alleged. The particulars ol 
acts of personation were allowed to be amended by our order 
appended hereto and marked B.” 

The allegations of personation with connivance were not 
proved, and the petitioner’s .claim was only sought to be 
sustained on the ground that, the election of the Ist respondent 
was procured or induced or the result of the election was 
materially affected by the corrupt practice of hiring or using- 
public conveyances. 

The 1st respondent at the outset submitted that the petition 
could not be sustained and should be dismissed in its entirety 
oy reason of the fact that the petitioner' had omitted to join 
as respondents all the other candidates who were nominated 
at the election. This had reference to the non-joinder of the 
last two candidates, who^ by the terms of rule 32, ought to 
have been joined as they had been nominated at the election. 

By our ruling appended hereto and marked we held 

i that the claim by a petitioner under rule 32 to be declared 
j duly elected is separate and distinct from that portion of the 
1 petition which calls in question the election of the returned 
I candidates, and that as the returned candidate alone need be 
i joined when there is no claim to be declared elected, the^ peti¬ 
tion M^as good in so far as it called in question the election of 
the 1st respondent. 

An application was then made by the petitioner for leave to 
join as respondents to the petition the two other candidates 
who were nominated at the election but who had not been 
made respondents to the petition. 

By our ruling appended hereto and marked^ D” we held 
that we had no power to order or permit such joinder. 

Kille 35 directs in effect that, subject to the other provisions 
of the electoral rules, our procedure is to be governed by the 
rules of the Civil Procedure Code, \which relate to the trial 
of suits ; and section 5 of the Election Offences and Inquiries 
.Act, 1920, confers on us the powers vested by the Civil Proce¬ 
dure Code in a court when trying a suit in respect of certain 
matters which are specifically mentioned and which do not 
include the joinder of fresh respondents or the amendment of 
the petition. 

The only power of amendment is that conferred by tale 31 
under which we may allow the particulars in thedist of corrupt 
practices to be amended. 

We are only appointed to report under rule 43, and in our opi¬ 
nion the provisions referred to show that our report is required 
to be on the particular petition which under rule 34the dloveT- 
Foroftbe Province sends to ils for trial; and tluit thO, only 
• manner in which other respondeilts may be joined in a* petition 
is that provided by rule 34 (2) (b), under which any other 
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candida»te is entitled to be joined on giving security within 
fourteen days after the publication of the petition in the 
Gazette. 

No such rejoinder had been made during the time limitedj^ 
and the provisions of the rule could not therefore be complied 
with when the application was made. Moreover, one of the 
candidates who were nominated but not joined did not seek to 
be joined. 

The result is that the petitioner had not complied with the 
requirement of rule 32 by joining as respondents all the other 
candidates who were nominated ; and his claim to be declared 
duly elected could not be proceeded with. 

The first respondent had however, within the time limited, 
given notice under rule 40 of his intention to recriminate against 
the petitioner by proving that the petitioner had himself been 
guilty of the corrupt practice of bribery and personation and of 
hiring and using public conveyances. 

As the right to recriminate is only exerciseable when the 
petitioner claims the seat for himself, these recriminations 
were withdrawn in so far as the trial of the present petition is 
concerned, but the first i*espondent claimed the right to raise 
such recriminations in any futm’e proceedings. 

The other respondents 2 to 5 also withdrew from the proceed¬ 
ings as their presence was no longer required. 

In these circumstances the solo question to be tried is whether, 
within the meaning of rule 42 (1) (a), the election of the first 
respondent has been procured or induced or the result of the 
election has been materially affected by a corrupt practice. 
If so the election of the first respondent is, by the last provision 
in rule 42, to be void. 

The effect of the 1st paragraph of schedule 4 coupled with 
clause 5 in part 2 of that schedule, is that the hirings employ¬ 
ment, borrowing or using for the purpose of an election of any 
vehicle usually kept for letting on hire is a corrupt practice. 

The hiring need not be proved to have been the act of the 
candidates, provided that it is shown that his election has 
been procured or induced by the hiving, or that the result of 
the election has been materially affected by it. This is clearly 
the meaning of rule 42 (1) (a). 

In the recent election the first respondent polled .500 votes ; 
more than the petitioner. 

It is contended for the petitioner that the evidence adduced 
beforO us justifies a finding that no less than 62 taxi cars were 
hired and used on the day of the election in the interest of 
the first respondent, which would have carried on a reasonable 
estimate some 1,200 voters who were gathered into the taxis 
in the first place by the workers of the first respondent, and - 
then taken in those taxis bo the various polling booths by men 
who sat in the taxis and were in charge of them and who wore 
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thB' ^lephaut badge which \vas the emblem of the 1st respondent, 
the voters being met on arrival at the polling stations by 
other workers of the first respondent wearing similar badges 
and being conducted to the teat of the 1st respondent on which 
the' sarne emblem was displayed, and being given their numbers 
and slips in that tent and conducted to the actual polling 
booth by such workers, 

* * * * * ‘ * 

Eleven drivers in all have been called and they give the 
approximate number of tlae trips which they made, and of the 
number of passengers whom they carried in each trip. 

According to these drivers they actually carried about oil 
passengers, and as only 2 out of the 8 who were engaged by 
Mr. Poonawalla have been called, it may be assumed that the 
other 6 carried a proportionate nuinber of passengers. The 
actual evidence before us therefore is to the effect that consider¬ 
ably more than 600 voters must in fact have been carried to 
the 1st respondent’s tent, having been mostly gathered in by 
workers wearing the 1st respondent’s badge, and a very large 
number of driver*s have not been called. 

It is impossible for us to avoid the conclusion that many 
more than 600 voters were carried by taxi cars in the interest 
of the Ist respondent. 

An attempt has been made to connect the 1st resjiondeiit 
personally with the engagement of the taxis, and at any rate 
to prove that he must have been aware of the fact that so many 
Voters were arriving in hired conveyances arul connived at it. 

And it is sought to connect him with the incident of the ext.ra 

Rs. 10 being demanded by and promised to the four, drivers 
for having to go to Mahim. 

In our opinion the evidence is not satisfactory as to whether 
the 1st respondent or his agents personally caused the taxis to 
be engaged, or whether they were hired by some well-wishers 
and supporters; and it has not been established who was in fact 
responsible for the engagement of the large majority of them. 
Malkuned Yusuf, Ratan'shaw and Mr. Poonawalla, who are alleged 
to h^i^ 0 engaged the taxis, liave not been examined. 

Tt has been shown that the Ist respondent’s friends were 
taking an active part in the inamgement of Jiis electioii 
campaign and were in fact more actively eugagel than he was 
himself. We cannot however hold Oil the evidence that these 
friends^or av ell-wishers occupied such a position a'** Would 
constitute them agents of the- Ist respondent within the 
nmaning of-rule 28 

AVe- must howwer record that in our opinion it ha-; been 
established that about 50- hired taxis were in fact used for 
promoting the election of the 1st respondent, and that the 
refudt of the election has thereby been materially affected.-• ' - . 
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Under rule 43 we report that the Irit respondent has not 
been duly elected. 

The petitioner ha-^ not put forward a valid claim to be 
declared elected, and it is’ therefore not competent to us to 
report that lie has beeii duly elected, , - 

We record under rule 45 that no corrupt pr^*tice has rl^^n 
proved to have been committed by the 1st respondent-|is 
aoent or with the connivance of the 1st respondent; 

o _ 

agent. ■ '-.'o /:.ci 

Our recoinmendatioii as to coets is that the petitioner bej^ 
liable ii\ the first insta ice to G-overnment for the coat-of; ^settiug'j 
up this Commission which has occupied 11| days and that tpis' 
be retained out of the deposit made by him to Government, the 
balance being recovered from the petitionei’. That the 1st 
respondent do pay tfie petitioner the cost of setting up the 
Commission and the taxed costs of and incidental to this 
petition and to the trial of it. That the petitioner do pay 
the 1st respondent the taxed costs of and incidental to the 
filing of his written statement and of the costs incurred by 
the 1st respondent, if any, in connection with the list of further 
particulars of the charge of personation which was filed by the 
petitioner and in connection with rrcriminations put forward 
by the Ist respondent. That the petitioner do pay Mr. Davar 
Rs. 100 and Mr. Haji Rs. 150 as their fees respectively for 
attending the Commission for four days. 

D. CHAMIER. 

KRISHNALAL M, JHAVERI. 

K. H. KELKAR. 


March 2mh, 1924. 


ANNEXUEE xV. 

The petitioner seeks to file a list containing details of other 
instances in which he alleges that the first respondent’s election 
agent connived at the commission of a number of acts of 
personation which are not mentioned in any of the lists 
attached to the original petition* 

This is objected to by the first respondent, on whose behalf 
it is contended that such a list is not what is contemplated in 
rule 31 of the electoral rules (as originally numbered). 
Clause 1 of that rule provides that the petition shall contain 
a statement in concise form of the corrupt practices on which 
the petitioner relies. Clause 2 of that rule provides that the 
petition is to be accompanied by a list signed and verified 
setting forth full particulars of any corrupt practice which the 
petitioner alleges. 

The petitioner in danse 3 of his petition did set out the 
charge on whicn he relies which is inter alia being guilty 
of corrupt practices within the meaning of schedule IV (as 
originally numbered) part I, clause 3, namely the procuring 
or abetting personation. 

The original petition was accompanied by a list, 

Now the petitioner wishes to file a further list and tiles a 
supplementary petition in support thereof. Jc^aragraph 4 of 
that farther petition also makes a charge that corrupt practices 
within the meaning (as Counsel for petitioner now states) of 
part I, claux^e 3, of the schedule were committed as per parti¬ 
culars thereto annexed. The particulars annexed repeat the 
charge of the same corrupt practice namely, personation with 
connivance and then sets out a list of particulars giving the 
names of the electors on the roll and the details whether he 
was dead, absent from Bombay, untraced or in Bombay without 
having voted. Eule 31 (clause 3) empowers the Commissioners 
to allow the particulars given in the original list to be amend¬ 
ed. 

In our opinion the addition of further instances of the same 
charge—personation with connivance—does not constitute the 
making of a further charge of corrupt practices, but only 
gives farther instances of the commission of the same charge 
of the particular corrupt practice of personation with conni»- 
vance. It is in fact an amendment of the particulars of the 
corrupt practice which was originally alleged. 

The supplementary petition is admitted. 

The application for leave to fil^/the supplementary petition 
IS made at a comparatively early stage and is supported by an 
affidai^it which is uncontradioted. 
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Anotber preliminary question that has been argued is 
whether inspection should be permitted at this stage of the 
counterfoils of the voting papers under rule 1 in part 7 of the 
Bombay electoral regulations. 

It is contended by the respondent 1 tliat so far as the 
particulars contained in schedule 1 of the original petition 
and in the list contained in the supplementary petition are 
concerned, no inspection is necessary for the petitioner’s case, 
because he charges personation with connivance, and a positive 
charge of that nature can only mean and imply that a 
petitioner makes a definite case based on his knowledge or on 
evidence which is available. 

So far as the five instances contained in schedule 2 of the 
original petition are concerned, they stand on a different 
footing because connivance is not therein charged. The 
absence of a charge of connivance may imply that the peti¬ 
tioner has not positive knowledge of personation, and it may 
follow that it would be unfair and unnecessary to prevent him 
from having inspection of the counterfoils relating to these 
five instances. 

It may be stated at once that no question arises of interfer¬ 
ing with the secrecy of the ballot, because the production of 
the mere counterfoils would not disclose how the elector voted. 

Our ruling need only be confined to the question whether 
the petitioner should be permitted to have inspection of the 
particular counterfoils relating to his charges at this stage, 

We hold that the petitioner is not entitled to have inspection 
of any counterfoils at the present stage relating to the charges 
of personation with connivance. 

We also hold that the petitioner is entitled to inspect at the 
present stage the five counterfoils which relate to his charges 
without connivance and set out in schedule 2 to the petition. 

The inspection of these five counterfoils will be taken by the 
petitioner and/or his legal adviser in the presence of a clerk of 
the Collector and of the Secretary to this commission, and of 
the 1st respondent and/or his legal adviser. 


ANNEXURE B. 

It is ooutended for the 1st respondent that the entire pefi- 
tion should be dismissed on the ground tliat it is one and that 
its prayers are inseparable. 

Buies 30, 31 and 32 make it very clear, iu our opinion, that 
this is not the ease. 

Under rule 30, a petition may be presented against a 
returned candidate on the ground that corrupt practices have 
been committed by him or his election agent. No further 
charge or claim need be made. ' 

Buie 32 confers a separate and distinct right on a petitioner 
which he may or may not avail himself of. It enables him, 
if he so desires, iu addition to calling in cpiestion the election 
of th.e returned candidate, to claim a declaration that he 
himself or any other candidate has been duly elected. 

This is a right which is in terms expressed to be in addition 
to the right of challenging this election, and we have no 
difficulty in holding that a claim of this nature in a petition 
is separable from a claim calling an election in question. 
This view receives support from the decision in ‘ Alclridge vs. 
mirst, Law Reports 1 C. P. D. at page 415, where the Court 
states :—“We see no reason why the inayer claiming the sea,t 
for some one might not form the subject of a separate peti¬ 
tion from that which is directed against tlie return of the 
sitting member,” 
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The petition wiiicli we are now trying has been presented 
against the 1st respondent who is one oi* two returned candi¬ 
dates, and is founded on allegations of the commission of the 
corrupt practices of personation and hiring public conveyances 
with connivance. 

In addition to calling in question the election of the 1st 
respondent the petitioner, who was also a candidate, claims 
a declaration that Jie himself has been duly elected. 

In the petition 5 persons are joined as respondents, all of 
whom were candidates nominated at the election, and in this 
lorm the petition has been presented and under rule 34 (as 
originally numbered) this Commission has been appointed to 
try it* 

/\s soon as possible after such appointment, a copy of the 
petition, so presented, was served on each of the 5 respondents 
named in it and was published in the Gazette, as directed bv 
rule 34 (2) (b) of the electoral rules. 

The Lst respondent availed lumself of the privilege conferred 
by rule 40 (1) on a returned candidate, and within 14 days 
from the publication of the petition gave notice of his inten¬ 
tion to give evidence to prove that the election of the petitioner 
would have been void if the petitioner had been the returned 
candidate and a petition had been presented complaining of 
his election. 

The 1st respondent also filed a written statement from which 
it appears that 2 other persons were nominated as candidates 
^at the election who have not been joined as respondents. 

Rule 32 provides that if a petitioher claims a declaration 
that he himself has been duly elected he shall join as res¬ 
pondents to his petition all other candidates who were noini- 
nated at the election. 

This duty is therefore imperative where the petitioner 
claims to have been duly elected, and it is apparent that the 
reason for imposing the duty is that each of the other can- 
rlidates niay have the opportunity to raise recriminatidns td 
show- that the petitioner is not' entitled to the dedaratidri 
which hd claims, 

. It was at first contended before us that the petition should 
b® dismissed by us in its entirety, as a consequence of the 
failure of the petitioner to join all the candidates as respondents, 
that in our opinion the claim lor tie 
declai^atioh that the petitioner has been duly elected is a 
relief separate and distinct from that by which the electiou'of 
a returned candidate is (3alled in question ] and we' have' held 



72 


INDIAN ELECTION PETITION!ri 


that at any rate the petition is not bad in its entirety because 
in cases where the petitioner merely calls in question the 
election of a respondent it is not incumbent on the petitioner 
to join as I'espondents all the candidates who were nominated 
at the election. 

The trial of the petition was therefore allowed to proceed 
at an}' rate in so far as it sought to call in question the 
election of the 1st respondent. . _ 

The petitioner now asks to be permitted to join as respondents 
the two other candidates who, as is now admitted, were nomi¬ 
nated at the election, but who were not made respondents 
in the original petition. The application is opposed by the 
1st respondent _ 

It is contended for the petitioner that the joinder of the 
two other candidates can be permitted and rule 33 is relied 
on which provides that subject to tlie other provisions of the 
rules an election petition shall be enquired into as nearly as 
may be in accordance with the procedure applicable under 
the Code of Civil Procedure. It is also contended that the 
rules permit of such joinder. 

The main provisions in the rules to which the Civil Procedure 
Code must be read as being subject are those contained in 
rule 40, under which a right to recriminate is conferred. It is 
contended for the petitioner that the proviso to this rule which 
prohibits such recrimination unless the notice and deposit 
there referred to shall be given or made within the time 
limited is enacted for the protection of the petitioner and may 
be waived by him ; and he offers to waive performance of these 
conditions precedent to recriminations being raised. He also 
relies on the fact that rule 32 imposes no limit of time during 
which all the other candidates should be joined. 

Of the 2 candidates who were nominated at the election 
and who have not been joined as respondents one has now 
piven a warrant to the petitioner’s Counsel authorising him 
to appear and state that he has no objection to being joined as 
a respondent and the other does not offer his consent to be 
joined though he was present while the application was being 

made. . i 

The question whether it is competent to us at this stage to 
permit the 2 other respondents to be joined depends on the 
true coustruction of the several rules now to be considered. ■ 
The petition which we are now appointed under rule 34 (2) (aj 
to try is that which has been presented under rule 30 (1). 

That petition must conform with rule 31(1) and is to be 
accompanied by a list setting forth particulars of any corrupt 
practice which the petitioner alleges. The Commissioners have 
power to allow the particular' in this list to be amended, and 
this is the only po\Ver of amendment that is conferred by the 
rules in express terms. 



Under rule 32 it is incumbent on the petitioner to join all 
other candidates who were nominated if he claims the declara¬ 
tion that he was duly elected, and under rule 34 the petition 
only has to be served on the respondents who have been 
joined. 

The present petition therefore has not as yet been served on 
2 proposed respondents. It has, however, been published in 
the Grazette, and it may be that it was competent to them to 
apply under rule 34('2)(&), to be joined as respondents, and 
the fact that a respondent so seeking to, be joined is liaole to 
give security as if he were a petitioner indicates that he is 
regarded as a party who will set up a substantive case, which 
can only be to prove that the petitioner ought not to be declared 
elected. 

But where a candidate who has not been joined so insists 
upon being made a respondent, he must,* under rule 34(2)(fe) 
do so wjthiu 14 days of the publication of the petition, and 
if he recriminates, he must, under the proviso to rule 40(1) 
give notice of his intention within the same limit of time, 
and supply a list of particulars similar to that which the 
petitioner is bound to supply. In effect he becomes a petitioner 
against the petitioner. 

If such a candidate insists upon being made a respondent 
in the manner provided, the omission of the petitioner to join 
him in the first instance may possibly be cured. And in our 
opinion that is the only way in whiclx a candidate who Ought 
to have been joined and who has not been joined can become 
a respondent. 

In the present case neither of the candidates who ought to 
have been joined and who were not joined has complied with 
the requirements of either rule 34 or rule 40, and even if they 
claimed to be joined now or were to be ordered by us now to 
be joined, the joinder could not be made in the manner pro¬ 
vided by the rules refeiTed to. 

It must therefore be held that we have no power to order or 
permit the joinder of the two candidates who were nominated 
at the election but were not joined as respondents in -the 
petition. 

The result is that the petition, in so far as it claims a 
declaration that the petitioner was duly elected, does not 
comply with the requirements of rule 31, in that all the can¬ 
didates who were nominated at the election have not been 
joined as respondents and it is not competent to the petitioner 
to claim the declaration. 

The trial of the petition will proceed only in so far as it 
calls in question the election of the 1st respondent. 

I3th March, 1924. 
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(Bombay LmisijATivE Coctncil.) 

Josepl'i Baptinta ... Petitionery 

aiui 

(1) J. K, Mehta, 

(2) Boonjabliai Tliakersey, 

(3) A. N. Surve, 

and teu others ... ... Respondents* 

Only two questious remain to be considered, and reported 
on, namely, (1) Whether the election of the first respondent is 
void for non-residence, a?id (2) Whether the petitioner is 
entitled to be returned for the reserved seat in place of the 
third respondent. 

Rule 3 'provides inter alia that the Legislative Council of the 
(.Toveruor of Bombay shall consist of 86 elected members, and 
tliese by rule 4 are to be elected by the constituencies specified 
in the schedule I. The name of the constituency in which 
the petitioner and the first respondent offered themselves for 
election is Bombay City • (North); the extent of the consti¬ 
tuency comprises the Municipal wards B, E, F and- Cr; tlie 
number of members is three arid one seat is reserved. 

The special qualifications which elected members must 
possess are prescribed by rule 6, which provides (inter alia) 
that no person shall be eligible unless his name is on the 
electoral roll of the constituency or of any other constituency 
in the province, and he has for the period of six months 
immediately preceding the last date for the nomination, of 
candidates in the constituency resided in the couatitaency or 
in a division any part of wliich is included in the constituency, 
the City of Bombay being deemed to be a division. 

It appears from the admission of facts made on behalf ol 
and in tiie presence of the first res}>ondent before us at the 
hearing of tliis petition that. the first resp>oudent maintains a 
house or residence at Santa CruK which is situated some miles 
north of the northern boundary of the City of Bombay in the 
South Salsette Taluka; that he sleeps aud takes his nioniing 
and evening meals there; and that the members of his family 
always remain tliere, sleep and take all their meals there. 
The first respondent is engaged as a Secretary .to aud works 
in the offices of the Indian Chamber of Commerce which are 
situated in the City of Bombay, and he spends the usual 
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working hours aud takes refresliTnents rlui’ing tfie day at those 
offices. It is not suggested that the hrst respondent Tuaintains 
a second place where he sleeps and takes his meals or where 
the members of his family remain and sleep and take their 
meals (to use neutral terms) within the City of Bombay. 

For the first respondent, two contentions are put forward: 
First, that by maintaining a residence at Santa Cruz he did 
reside within the constituency within the meaning of rule 6,' 
provided that that rule be read with clause 2 of scliedule II; 
and second, that even if his residence in Santa Cruz beheld 
not to be residence within the constituency, liiw presence in 
the City of Bombay at the offices mentioned in itself constitutes 
a residence which is sufficient to comply with rule 6 read bv 
itself. 

Under rule 6 it is perfectly clear that no person is eligible 
for election as a member unless he resides in the manner 
therein prescribed. It is etpially clear, in our opinion, that 
the facts admitted constitute residence by first respondent at 
the date of nomination at 8an.ta Cruz, which is not within the 
limits prescribed by rule 6. That rule deals with the qnali^ 
fieations of members and cannot be explained or added to by 
. reference to clause 2 of schedule II which deals with the 
qualifications of electors. The last mentioned qualifications 
differ in material particulars from the qualifications of members. 

Clause 2 of schedule II states alternatively that the place 
of residence of an elector for a City Constituency may be 
within the limits of the North SaLsette Mahal or the South 
Salsette Taluka. The rules no where contain a general defini¬ 
tion clause to tlie effect that the term City of Bombay shall 
be deemed to mean and include North and South Salsette. 
The liberty to reside within North and South Salsette is a 
liberty specially conferred on electors, and it is not conferred 
on persons who wish to become electe*d members. 

The result is that the legislature has, with some parti-^ 
cularit}', prescribed qualifications for elected members which 
are different from the qualifications which it has prescribed 
for electors, and it is impossible to read the provisions of the 
rules whicli prescribe the residential qualifications of electors 
into those which relate to the residential qualifications of 
elected members. 

The rules ^ have been drawn with perfect consistency. A 
person standing for election as a member for the Bombay City 
(North) constituency must reside in that constituency or in a 
division, any part of which is included in the constituency 
the City of Bombay being deemed to be a dirision. If a person 
resides outside those limits and in a Bombay Suburban District 
he is eligible for election under schedule I as a member tor 
the constituency of Thana and Bombay Suburban Districts 
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With regard to the second contention, namely, that the 
presence of the first respondent in the City of Bombay during 
working hours as the Secretary to and in the offices of the 
Indian Chamber of Commerce, constitutes residence within the 
meaning of rule 6, this was supported by reference to decisions 
under English Statutes relating to bankruptcy, payment of 
taxes, etc., and in which the words used are in some cases 
residence or place of business. In any case we must follow the 
rule of construction that a statutory enactment should be 
construed with reference to its object, and there can be no 
doubt that the object of rule 6 is to ensure that elected mem¬ 
bers should reside in the ordinary and actual sense of the 
word among their constituents. A definition of the woids 

place of residence in a constituency ’’ is contained in part 
II of schedule II of the rules for the Council of State, and 
though that definition is only expressed to be given for the 
purposes of that part, its wording may, in our opinion, be 
adopted as well expressing the nature of the residence which 
the legislature .intends that elected members should have, as 
prescribed by rule 6. 

In our opinion the first respondent was not at the date of 
nomination eligible for election as he had no place of residence 
in the constituency of Bombay City (North) or in a division 
any part of which is included in the constituency within the 
meaning of rule 6. 

It has been contended that the acceptance of the nomination 
by the returning officer is conclusive, as no objection was raised 
before him as to the first respondent’s disqualification under 
rule 6, and as his name was on the electoral roll for the consti¬ 
tuency for which he stood. We do not accept this contention. 

In view of the facts which are now placed before us we are 
of opinion that the first respondent was disqualified for nomi¬ 
nation, and we are of opinion that there was an improper accept¬ 
ance of his nomination within the meaning of clause (c) of 
rule 42. It is also our opinion that the results of the election 
has been materially affected by the acceptance of that nomina¬ 
tion and that the election of the first respondent is therefore 
void. 

We also state it as our opinion that the returning officer 
discharged all the duties which are imposed on him by regula¬ 
tion 3 of part III of the Bombay regulations. 

Having expressed our opinion that the election of the first 
respondent is void, it remains for us to report under rule 43, 
whether in our opinion, the petitioner has been duly elected. 
He seeks such a declaration in his petition, but it has been 
contended by some of the respondents that we should not 
report, that the petitioner has been duly elected, in which 
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case a casual vacancy would occur which would be tilled under 
the procedure laid down in rule 24. The learned counsel 
who appeared under the instructions of the Advocate-General 
contended that rules 24 and 43 are complementary and should 
be read together, so* that if a petitioner claims the seat in his 
petition and has received the next largest number of votes he 
should be declared duly elected, and that in such a case an 
election under rule 24 does not become necessary. 

No recriminations have been made against the petitioner in 
accordance with rule 40, and he has secured the next largest 
number of votes after the first two candidates, and we therefore 
report under rule 43 that he has been duly elected. 

In view of this report it is unnecessary to consider the ques¬ 
tion whether the petitioner was entitled to claim the reserved 
seat on the ground tliat he is a Maratta Kunbi within the mean¬ 
ing of clause (f) of rule 2. But it does appear to us that the 
definition in clause (/) of that rule might be made clearer 
by inserting the word Hindu” .immediately before the word 
caste, so that it would read as follows:—‘‘Maratta means a 
person belonging to any of the following Hindu castes,” if 
that is the intention of the electoral rules. 

The petitioner has intimated that it may be taken that his 
petition is withdrawn on this point as against the third respon¬ 
dent in the event of the petitioner being declared elected. 

On the question of costs we recommend under rule 43 (2) 
that the sum of Es. 250 be paid to the Advocate-GeneraPs 
representative by the petitioner, that the costs of Government 
in setting up. this tribunal (which has been occupied 3^ days) 
be paid in the first instance by the petitioner and that the 
petitioner be entitled to recover two-thirds of such costs from 
the first respondent. The petitioner will pay the first respon¬ 
dent Rs. 100 as and for the costs of the first respondent’s 
written statement. 


Bombay: 
March 6th, 1924. 


D. CHAMIER. 

KRISHNALAL M. JHAVERI. 
K. H. KELKAR, 


WQNl ■ 


CASE xin. 

lUrLAXDSH AHli DlSTlIIC'r (VVES'D (N-M- H ) 


(United Phovinoes LegisDjVTIve Counoil.) 

Thakm’Maiiak Sivigh ... ... Petitioner, 

verms 

■ (1) Lala Babu Lai, and (2) LfilaPiare Lal... BespondenU. 

I A prelimiiiai’v objection was taken that the election peti* 
' tion was tiine-barred. The (loiaiiiis.sioiier.s did not considei 
that they were coinpetent to incjuire into this point after the 
petition had been accepted by the (rovernor. 

A cliarge was made that with the connivance of respondent 
Xo. 1 or liis agent, Xawtxb Ahmad Sayid Khan of Chhatari 
exerted undue influence on liis tenant voters, but no evidence 
was produced to that effect; Nor were the Commissioners 
prepared to accept as-reliable, evidence adduced to prove that 
respondent No. 1 offered gratification mentioned in tlie peti¬ 
tion to certainpersons to induce tliern to exercise their influ¬ 
ence on their behalf'in this election. A further charge that 
respondent No. 1 secured or attempted to secure the withdrawal 
of respondent No. 2 from the candidature by payment or offer 
of Rs. 1,400 raised au important point. It appeared that the 
Nawab of Chhatari w'ho supported Lala Bahu Lai feared that 
if Lala Piare Lai, wlio belonged to tlie same commu¬ 
nity, was to stand, the prospect.s of Lala Babu Lai vvould 
be prejudiced, and that owing to a split in tlie votes, the 
return-of Thakur Manak Singh, the .Swarajist candidate, might 
result. Under these circumstances, negotiations iu regard to 
the witlidrawal of Lala Piare Lai took place betiveen .the 
Nawab of Chhatari and his relative the Rais of Baupur, the 
employer of Saligram, father of Lala Piare Lai, respondent 
No. 2. For the petitioner, three letters (exhibits, 6, 7 and 8) 
were produced, which were admitted or not denied by the 
respondents. Exhibit 6 was a letter from Saligram to his son, 
Piai'e Lai, in which he referred to a letter from the Naw'^ab of 
Chhatari to the Rais of Daupur, in which the Nawab stated 
that the amount of expen. es alleged to have been incurred by 
Piare Lai seemed to be excessive and that he would settle the 
matter. Saligram thereupon asked his son to .suspend all 
canvassing and all \vork in connection with his candidature. 
Exhibit tVrs a copy of a letter from the Rais of Daupur in 
reply to one from the Nawab of Chhatari. The co]iy was 
made oy Lala Saligram. The letter was dated .the 4th 
December 1923. After discussing the amount of expenses 
claimed by Lata Piare Lai it stated that if Rs. 1,900, the 
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amount claimed, wrere reduced by Ks. 500, Lala Piare Lai 
would.not be a loser. It appeared that this letter was a copy 
of the letter referred to in exhibit 6 as an enclosure to that 
letter. Exhibit 7 contained this sentence, main apne khat 
men pahle lii yeh likh chiika hun ke agar apke khyal men 
kharcha ka milna koi zaviiri nahin hai, to Lala Saligram is 
uuqsaa ke bardasht karne ke liye taiyar hain.’’ For the 
petitioner it was urged that the last word of this sentence 
should read ‘nahin * and not ‘ hain.’ Exhibit 8 purported to 
be a note from Hardayal Sitigh to his nephew Lala Piare Lai 
saying tliat a definite reply would be sent on the return of the 
Rao Sahib of Daupur from Chhatari. This letter was not 
dated. Other letters were also produced wliich the petitioner 
challenged as being fabricated so as to show the leitter 
(exhibits 0, 7 and 8) in harmless light. The Nawab of Chhatari 
was not examined nor the writer of the other letters. It was 
argued that the six letters exhibited disclosed that the offer 
to pay the election expenses of Lala Piare Lai was made and 
accepted and that therefore the bargain was complete. Tlte 
Commissioners did not accept this view. “ In exhibit 7Ut 
was distinctly stated that, if necessary, Baligram is ready to 
bear the election exjienses incurred by his son and in another 
letter (exhibit 11) the Jfawab of Chhatari clearly accepts that 
suggestion.” 

On the oral evidence produced as to statements made by 
Piare Lai and Lala Baba Lai, the Commissioners were not 
inclined to place much faith. 

They report, “ It is true that Salig.ram must be regarded 
as, through his employer,- somewhat under the iuflueuce of 
the Kawab of Cliliatari who supported Lala Babu Lai. But 
the facts as disclosed hy the evidence seem to us to he that 
though the withdrawal of Lala Piare Lai may have been 
first mooted by Lala Babii Ijiil or his supporters, yet tlie 
question as to payment of his election expenses seems to 
have been first raised by Saligrain. Discussion as to tlie 
atnoimb of those expenses did certainly take place in corres¬ 
pondence between Saligram’s employer and the .Na^^■ab of 
Chhatari, but we cannot find that any oflfev or promise of 
gratification was made by Babu Lai or his agent or by any 
other person with his connivance in order to induce Piare 
Lai to withdraw from his candidature. 

We therefore decide this issue against tlie petitioner.” 

In this connection it was urged tliat the wording of the 
last sentence of the explanation to section 1, part I, schedule 
V of the electoral rules permits the payment by a candidate 
pf the election expenses of another candidate provided that 
they are shown in tlie return of election expenses and that 
Iherefore a payment by Lala Babu Lai, even if proved, would 
not he illegal. . ' 
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• We admit that the wording of the explanation in question 
is not free from ambiguity, but we do not think that it could 
have been the intention of the legislature that one eanctidaite 
should procure'the withdrawal of another by payment of his 
election expenses. We suggest that this ambiguity should 
D 0 removed by amendment of the rule.” 

The last charge was that respondent No. 1 published o^ 
caused to be published false statements of facts in relation 
to the personal character or conduct of the petitioner. 

Lala Babu Lai, respondent No. 1 on or about the 25th 
November 1923 issued a handbill in which it was stated that 

the canal rates are now nearly double what they formerly 
were* Even in this Thakur Manak Singh voted for enhance¬ 
ment of the rent which resulted in a very great burden on 
the tenants.” 

This statement as it stands in the handbill was held to^ be 
certainly false. It was proved that on the three occasions 
when the question of enhancement of irrigation rates came 
up before the Legislative Council, Thakur Manak Singh 
took no part in the debate or in the voting. The evidence 
showed that some 800 or 1,000 copies of the handbill 
were copied and distributed. Oral evidence was given to 
prove that owing to the distribution of this handbill several 
voters who had previously intended to vote for Thakur Manak 
Singh changed their minds and voted for his rival. The 
Commissioners considered that the evidence of these witnesses 
was not reliable* They report:— 

It seems to us doubtful how far the publication of state¬ 
ments in printed handbills is likely to influence opinion in 
an ac^ricultural and rural constituency at the present time. 
Undoubtedly the question of irrigation rates is one that vitally 
affects both zamindar and tenant voters in the constituency. 
It is in evideuce that Thakur Manak Singh, who stood for 
the Swaraj party, was supported by the local organization of 
that party and that no opportunity was lost to demonstrate 
that the statement contained in Lala Babu Lai’s handbill 
(exhibit 1) were incorrect. We are unable to accept the 
view of Thakur Manak Singh and his witnesses that the 
contradictions both published in print and made orally by 
his agents were too late to counteract the alleged effect. ^ These 
rates had been in force since 1st April 1923, and it is a 
reasonable assumption that the voter in Thakur Manak 
Singh’s constituency knew the attitude towards them of their 
candidate too well to be influenced by any electioneering 
pamphlets. Hence we hold that the statement complained 
of is not proved to have prejudiced the prospects of Thakur 
Manak Singh’s election. We further hold that the statement 
' complained of was not in relation to the petitioner’s personal 
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character and conduct but rather to his character and con¬ 
duct in his public capacity as a member of the Legis¬ 
lative Council. We have been referred to the Ballia election 
petition in Hammond’s Indian ELGctio 7 i Petitions, page 28 ; 
but the circumstances of that case were not similar to those 
of the present case. In that case the statements were such 
as seriously to affect the personal character of the petitioner. 
In the present case we do not think the statements were 
such as to affect the personal character and conduct of Thakur 
Manak Singh. 

We agree with the view of the Madras Election Commis¬ 
sioners in dealing with the West Coast and Nilgiris* that 

the statement that a person voted ” (or did not vote) in 
a particular way is an assertion of historical fact, a mere 
setting forth of a political act in a person’s political 
career. What result that act may have had on the interests 
of constituents .... is not a question of fact but of opinion 
and, therefore, will not come within the mischief of the 
rule.” 

We hold that in the present case the statement did not cast 
any reflection on the personal character and conduct of the 
petitioner. As to the question whether Lala Babu Lai either 
believed the statement to be false or did not believe it to be 
true, we think, as we have said above, that Lala Babu Lai was 
culpably negligent in failing to verify the truth of the state¬ 
ments before he published them. Yerification was necessary 
even if, as he alleges, he obtained the information from the 
Nawab of Chhatari. A person may take away a false impres¬ 
sion as the result of a conversation and, no matter what his 
source of information, it is incumbent on. a candidate for a 
public office to verify all statements with regard to the actions 
of a third person before publishing them. 

To sum up w^e find that the petitioner has failed to prove 
any of the allegations made in the petition. We would there¬ 
fore advise His Excellency the Governor that the petition 
should be dismissed. 

In view of the circumstances of the case we recommend that 
each of the parties should bear his own costs. 


SSrd June, 192Ij.. 


H. NELSON WEIGHT, 

Preside^it 

V. E. G. HUSSEY, 

Commissioner ^ 
G. C. BAEDHWAE, 

Commissioner^ 


* V . 272 infra. 
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CASE XiV. 

BUEDWAN DIVISION SOUTH (M) 


(Bengal Legislative Council.) 


■NOTIFICATION. 


Maulvi Muhaiuuuul Suhrawardy 


Petitioner, 


versus 

Maulvi Zuhoor Ahmed 


Respondent. 


This is a petition of M'aulvi Muhammad Suhrawardy against 
the election of Maulvi Zuhoor Ahmed from the Burdwan 
Division South (Mahoinedao) Constituency. The latter was 
elected by the narrow majority of three votes. The petitioner 
asked for a scrutiny and recount on certain grounds. The 
respondent filed a recrimijiation petition under rule 42 of the 
Bengal Electoral rules after depositing the security required 
under rule 35 and intimated that he would give evidence that 
the election of the petitioner would have been void if he had 
been the returned candidate. 

Issues were framed and witnesses examined. We were 
considering whether the petitioner had made out a prima facie 
case for a scrutiny and recount when the petitioner filed an 
application for leave to withdraw from his petition. The 
respondent did not oppose the petition of withdrawal. He in 
his turn gave up his petition of recrimination. The parties 
agreed to bear their own costs. 

The petitioner stated that he was in bad health and that he 
realised that his petition involved a prolonged enquiry, which 
he was unahle to attend to. We examined the petitioner and 
the respondent and we are satisfied that the petition of with¬ 
drawal has not been induced hy any bargain or consideration. 
We therefore allow the petition be withdrawn. We recainmend 
that the parties should bear their own costs. 


G-. N. EOT, 

G. B. MUMIORD, 

GRINDRA NATH MUKHERJEE, 


Commissioners. 
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CASE XV. 

CALCUTTA NOKTH CONSTITUENCY (N -M. U.) 


(Bengal Legislative Council.) 


Sashi Kumar Sen Gupta 


Petitioner, 


versus 


Jatindra Nath Basu 


Resioondent. 


The petitioner charged Babu Jatindra Nath Basu with 

being guilty of practically every sort of corrupt practice 
enumerated in schedule V of the Bengal electoral rules and 
regulations.” No particulars were given except in respect of 
the corrupt practice mentioned in part. II, section 5 of the 
schedule, m*:., ‘‘the hiring, employment, borrowing or using 
for the purposes of the election of any boat, vehicle or animal 
usually kept for letting on hire or for the conveyance of 
passengers by hire.” Paragraph 7 of the petition stated that 
Jatindra Nath Basu was by himself and other persons on his 
behalf guilty of this corrupt practice. Among others nine 
taxi-cabs were specifically mentioned as having been used by 
him. The iietitioner further alleged that on the 18th Decern-* 
ber 1923, at the counting of votes when the ballot boxes were 
opened by the returning officer, his seals were not found on 
some of the boxes, and tliat their covering bags and some of the 
seals were found oroken: it was further, he alleged, found 
that the number of the ballot papers in some of the ballot 
boxes did not agree with the number of the ballot papers 
as given by the presiding officers in their ballot paper account. 

Before the date fixed for the trial of the petition, the 
respondent submitted that no particulars had been given of 
the \arious alleged corrupt practices, and that the petition 
ought to be dismissed so far as it was founded on corrupt 
practices of which no particulars were given as required by 
law. A copy of the respondent’s petition was given to the 
petitioner on the day fixed for the hearing of the case. The 
case was limited to the two charges relating to the hiring, 
etc., of taxi-cabs, and the absence of seals on the bags and 
boxes. The petitioner was directed to give as far as possible 
particulars “ of the other persons mentioned on his behalf 
mentioned in his petition, and to indicate some voters by 
name or number who were alleged to have been conveyed in 
the taxis mentioned in the petition. The petitioner supplied 
particulars mentioning three agents who engaged cabs and 
four canvassers and workers on behalf of the respondent who 
accompanied at least 50 voters in the taxi-cabs and other 
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cabs alleged to have been let out for hire, from the latter's 
destinations to the polling stations.” The names of 11 voters 
were given. The petitioner examined 39 witnesses including 
himself ; the respondent 14 witnesses including himself. 

As regards the non-compliance of the regulations relating 
to sealing bags and boxes the returning officer, Mr. Koxburgh, 
was examined, and deposed that no tampering was possible, 
regard being had to the arrangement, though in transit it 
was possible that a j-eal or two on the outer gunny bags got 
r broken or fell off. There was no complaint as regards the 
ballot boxes themselves. The Commissioners reported that 
the position of the petitioner is that he wishes to draw 
attention to the subject for future guidance. He desires that 
gunny bags should not be used, that better bags like the 
postal bags should be used, and that there should be a record 
as to who was in charge of the boxes up to the date of count¬ 
ing. We can leave the matter there,” 

The suggestion that there may have been tampering because 
of the discrepancy between the figures of the presiding officers 
and the figures actually found in the ballot boxes appears 
to be even more groundless. There were nearly 2,000 ballot 
papers used. The discrepancy is only 5. According to the 
return under regulation XLIX every ballot paper issued to a 
voter may not have gone into the ballot box. It appears again 
that voting for the Indian Legislative Assembly was going on at 
the same time. In this constituency three ballot papers were 
rejected, because they were meant for the Indian Legislative 
Assembly. It is possible that these five electors of this constitu- 
oney put their papers in boxes meant for the Indian Legislative 
Assembly and did not eventually exercise their right of vote. 
We were repeatedly asked to send for the ballot papers and 
hold an enquiry. We are surprised that it should be thought 
necessary to institute any enquiry on such slender materials. 
It is not shown that there was any non-compliance with any 
rule or regulation.” 

^ (As regards the corrupt practice mentioned in part II, 
section 5 of the schedule, the Commissioners report: “Under 
the English law it is now an illegal hiring to let or hire or 
^ employ or use for the purpose of conveying electors to and 
y : from the polls any pxiblic stage or hackney-carriage. The 
Y offence of illegal hiring becomes an illegal practice when 
i committed by the candidate, electiou agent or siib-agent and 
. > when so committed, the election maybe set aside. (Parker, 

1 page 294-295). The illegal practice must be brought home 
to the candidate or his agent. Where several hired motor-cars 
were lent to a candidate by a friend, but it was proved that, 
although the candidate had asked the fzdend for some cars, he 
did not know and had no reason to suppose the cars sent 
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ha'i been liired, it was held that the friend not being an agent 
no illegal practice, for which the candidate wa.s responsible, / 
bad been committed (East Dorset 6 O’M and H,, pages 37 and j 
48). With Lis (the section has been quoted above) it is 1 
apparently not necessary to show that the candidate or his j 
agent hired the taxis; hut on the other hand the election can | 
only be set aside if it is proved that the result of the election | 
has been materially affected by the hiring or use of such 1 
iaxi-cabs.” i 

There was a great condict of evidence on the point whether 
taxi-cabs were used at all. The Commissioners recorded their 

impression ” that the evidence [)roduced by the petitioner was 
not reliable. 

The evidence of people that they saw 20 or 25 taxis is open 
to the objection that they may have seen 1 or 2 taxis coming 
backward and forward and jumped to the conclusion that 20 
or 25 taxis were used. If taxis were used in such large quan-’ 
tities, there was nothing to prevent the workers of the rival 
parties in taking the number and coinparing notes and ascertain¬ 
ing the- exact number used. Our impression is, therefore, 
that some taxis were noticed, but not any large number of 
them, and that the matter lias been discussed ^ince and the 
imagination of wdtness>es fed by such discussion until they 
have come to the conclusion that a very large number of taxis 
was used. ’ 

It appears that Mr. K. L. Datta had 120 private cars 
besides horse carriages and he polled only 996 votes. Mr. 
Jatindra Nath Basu bad 110 motor-cars and about 30 carriages. 
There is no reason to believe that he could not command as 
many private vehicles as Mr. K. Datta. With 140 ^t his 
disposal he could have brought his entire body of supporters— 
1,121 in number—^to the poll by putting about 8 voters in 
each vehicle and by using it only once. Estimates therefore 
by petitioner’s witnesses to the effect that some vehicles 
carried no less than 15 or 20 voters in the course of the day 
seem to us to be entirely fanciful, Mr. J. N. Basil’s majority 
over the biext candidate—we may note — was 125. If we! 
could believe from the evidence that 50 or 60 taxis were used, | 
we might have held that this w^as sufficient to show that the | 
result of the election was materially affected thereby, but | 
even then the question would arise whether the voters carried S 
in those taxis would not have voted as they did or would have 
refrained from voting—if the taxis had not been there. Assum¬ 
ing that 125 votf^rs Were so carried and that they voted 
for Mr. J. N. Basu, if they would have voted for him in any case 
bow could it be said that the result of the election was ! 
materially affected by their carriage 1 . We note in this conriec- ‘ 
tion that the alleged voters who were examined by petitioner 
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were not questioned by him on this point. They were not 
asked for instance : Would you have voted as”you did if you 
had had to walk?” If again the vote has to be rejected as 
tainted it is not impertinent to ask whether the voter knew 
or had reason to believe that he was being taken to the poll 
in a forbidden conveyance. It,may be a very hard matter to 
upset an election under section o, part II of schedule 5 read 
with rule 44; but we are not concerned with that. Holding 
as we do on the esddence that only a very few taxi-cabs 
could have been used, our conclusion is that it is not estab¬ 
lished that the result of the election has been materially 
aifected by such^nse or employment. * . 

We hold therefore that this election petition should be 
dismissed. It is a case where some costs ought to be granted 
to the respondent. We recommend that the x should 

pay the I'espondent’s costs. Counsel fees being estimated at 5 
gold mohurs for each day of the hearine:. 

N. ROY, 

G. B.MUiWORD, 

GIRINDAEA NATH MUKHERJEE, 
CoTnmissioriers. 


The 16th April, 


• MW/sr^ 




Case xvi. 

(]7\LCUTTA south (iN. m. U.) 


(Bengal Legislative Council.) 


S. N. Haider 


Petitioner, 


versus 


S. N. Mallik 


Respondent. 


At the time of scrutiny the petitioner, Mr. Haider, objected A’-.. * 

to Mr. Mallik’s nomination on the ground that the latter, as. 
chairman of the Calcutta Corporation, was “an official” and 
was ineligible for election. The respondent, on the other 
hand, objected to Mr. Haider’s nomination on the ground 
that no date had been put in the space provided for it in the 
declaration. 

The returning officer over-ruled Mr. Haider’s objection on 
the ground that the position of Mr. .Mallik’s status did not 
come under regulation AXI, and was outside his province. 

He, however, accepted Mr. Mallik’s petition and rejected Mr. 

Haider’s nomination under regulation XXI * (1) {iii). Mr. 

Mallik was declare! to be duly elected and a notification to 
that effect wa« published in the Calcutta Gazette. The 
Commissioner reported : 

“ The points that we have to decide are two. The first is 
whether the omission of the date in the declaration part of the 
nomination paper is sufficient in itself to render the nomina¬ 
tion a nullity and whether in consequence the returning officer 
was right in rejecting it under regulation XXI (1) (Hi). 

The second is whether Mr. Mallik as chairman of the 
Calcutta Corporation is an “official” within the meaning of 
section 134 of the G-overnment of India Act, and is therefore 
disqualified for election under the provisions of section 80 B 
of the Act. 

We proceed to consider the first question. Eule 11 of the A - V 
Bengal electoral rules of 1923, part IV, relates, to the nomi- ' ' ■ 

nation of candidates for election and sub-section (3) runs as 
follows On or before the date so appointed for the nomi¬ 
nation of candidates each candidate shall either in person or 
by his proposer and seconder together between the hours of 
11 0 clock in the forenoon and 3 o’clock in the afternoon deli¬ 
ver to the returning officer or such other person as may be 
authorised in this behalf by regulation, a nomination paper com¬ 
pleted in .the form prescribed in schedule 3 and subscribed by 
the candidate himself as assenting to the iioraiiiation and by 
t wo persons as proposer and seconder whose names are regis- 

* Kegulafion XXI '1) ia reproduced at the end of the report. 
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tererl on the electoral roll of the constituency.” The point for 
our decision is whether the omission to fill in the date in the 
declaration portion signed by Mr. Haider is fatal to the vali¬ 
dity of the nomination as a whole.” 

* * * * * 

After discussing the;argument.s the Commissioners reported: 

^ We think that if it had oeen .the intention of the legislature 
to make tlie date of the acceptance of the nomination by the 
candidate an integral part of the nomination paper it would 
have made a special provision to that effect in the rnles. The 
introduction of the words and duly dated ” after the word 
‘^completed would have been all that was necessary. In point 
of fact the rules are entirely silent about the date upon which 
this declaration is to be signed. 

The conclusion therefore at which we arrive is that while 
the provisions in tlie rules relating to the preparation of the 
nomination paper are mandatory, they sliould not be so re¬ 
garded so far as the filling up of the date of acceptance of the 
nomination is concerned.( At the highest they are directory 
and there is, al;)undant judicial authority for the proposition 
that where a pro\ision is merely-directory, a substantial cora- 
pHanqe therewith is all that is required. In the case of Sham 
uhcind Basak versus The (jhd^rman of the Dacca Municipal- 
tty (I. L. E.47 Calcutta, 524) the learned Judges referred to a 
number of English cases wherein the validity of an election 
was in qnqstion. In the case of TToooJtiwrc? versus Sarsons,^ 
Lord Coleridge, C.J. made some comment on the effect of 
section 13 of the Ballot Act of 1872. That section 
provides that no election shall be declared invalid by 
leason of a nou-^cornpliance with the rules contained in 

the first schedule to this Act..if it appears to the tribunal 

having cognizance of the question that the election was con¬ 
ducted in accordance with the principles laid'down in the 
body of this Act and that such non-compliance did ‘ not affect 
the result of the election.” Lord Coleridge held that the 
section was inserted ex ahmidanti cautela and that the same 
rule would have applied by virtue of the common law, even if . ’ 
the section had not existed. The substance of the matter as 
observed in the ease of Sham Cliand Basak is that the infringe¬ 
ment of a rule does not necessarily invalidate the election as 
it would have done if the rule had been deemed mandatory in 
character.” 

In this country there is no Ballot Act or Common Law but 
in our judgment the principles underlying section 13 of the 
Ballot Act should be considered with reference to the electoral 
rules i^pon which we are called to adjudicate and if we may, 
with a slight modification, borrow the word used in the judg- 
ment w e should say that the infringement of the rule requiring 

Indian Candidate and Keturning Officer, page :J42 (Clarendon 
Bombay). 
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the date to be given does not necessarily invalidate they 
nomination as it would have done if the rule liad been deemed^? 
mandatory in character. ^ 

In the present case we have no hesitation in finding that the 
provisions of rule 11 which we regard as mandatory, namely, 
the presentation to the returning officer of a completed form 
by the candidate and his acceptance of the nomination have 
been complied with. The omission by tlie petitioner to record 
the date in the declaration though a technical irregularity as 
pointed out by the returning officer, is, in our opinion, no 
more than unsubstantial de[)artiire from the law, and we hold 
that the returning officer was in error in refusing to accept 
tlie nomination especially when it had been signed b} the 
petitioner in his presence. We are. therefore of opinion that 
the improper refusal of the petitioner’^ nomination paper by 
.the returning officer has materially affected the result of the 
election and that the election of the returned candidate sliould 
be beid to be void. 

We now come to the second branch of this enquiry 
whether Mr. Mallik as Chairman of the Calcutta Corporation 
wa> an ‘official ’ under the (rovernment of India Act and was 
therefore ineligible for uominatioii or election. xSection SOB 
of tlie Goverument of India Act lays down that: “ An official 
shall not be qualified for election as a member of a local Le¬ 
gislative Council” and section IJ? fsays that “the expressions 
‘ official ^ and ‘ non-official ’ where used in relation to any 
person mean respectively a person who is or is not in the civil 
or military service of the Crown in India.” It is further 
provided that the holders of certain offices may be excluded by 
rules under tlie Act but that the.-^e must be specified in each 
case. Under the powers conferred by sections 131 and 129A 
of the Goverument of India Act a notitication No. (UiG-., 
dated 9th September 1920, was issued and under it the rules » 
called ‘ Non-official (Definition) Eules ’ were framed. Eule 2 jl 
is in these terms:—“The holder of any office in the civil or 
military service of the Crown, if the office is one which does j 
not involve both of the following incidents, namely, that the j 
incumbent— 

(a) is a whole-time servant of Government and 

ih) is remunerated either by salary or fees, 
shall not be treated as an official for any. of the purposes of thei| 
Government of India Act.” V 

It is therefore contended on behalf of the petitioner that Mr. 1 
Mallik as Chairman of the Calcutta Corporation is an ‘official ’ I 
as he is a whole-time servant of Government and is remunerated ' 
by salary which is fixed by Go\eriiment. The learned counsel 
has referred to a number of sections in the Calcutta Municipal 
Act which show that the Chairman is appointed by Government 
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aad may be removed by (foverameut iiiid that Goverament 
exeroise.s control over hi'm ia certain respects. He urges that 
the question by whom he is paid his salary is Lmmaterial. It 
is c;)ateaded that he is ia the civil service of the Crown in 
India and is therefore debarred from elect"'on to the Council. 
Reference is made to section 14 of the Indian Penal Code 
where the words servant of the Queendenote ‘‘all officers 
or servants continued appointed, or employed ia India by or 
under the authority of the Statutes 21 and 22 Victoria, Chapter 
106..... ..,or bv or under the authority of the Government of 
India or any Government” and to sedion 21 where a public 
servant ” is delined. Reference is further made to the defini¬ 
tion contained in section 2 {17) (h) of the Civil Procedure Code 
where a ^‘public officer” is said to include ‘‘every officer in 
the service or pay of the Government or remunerated by fees 
or commission for the ];)nr])ose of any public duty.” This defi¬ 
nition has been judicially held to include the Administratnr 
General, the Official Trustee and the Official Assignee. 

Learned counsel for the respondent on the other hand refers 
to the rales made under section 96B of the Government of 
India Act which are now known as “ The Fnuclameutal Rules,” 

Rule 2 explains that a Government servant i.s one whose pay 
is debitable to Civil Estimates in India, while rule 9 (7) defi¬ 
nes Forev/n Service as service in which the Government ser¬ 
vant receives his substantive pay with the sanction of the 
Gov^ernmeut from any source other than the general revenues 
ol India. Oeneral Revenues are define 1 in rule 9 {8) while 
Local Fib7ids which include Corporation funds are defined in 
rule i) {14), The Chairman of the Calcutta Corporation is, 
under section. 114 {1) of the Calcutta Municipal Act, paid out 
of municipal fluids, and he therefore does not come within the 
definition of the rules contained in the notification .No. 614G., 
dated 9th September 1920. 

We consider that the source from which a Government ser- 
• varit draws his salary is one of the te.sts for determining whe- 
I ther he is a servant of the Crown or not, and whereas in the 
present case, the Chairman of the Corporation receives his 
; salary from the municipal funds we caunot think -tliat he is a 
! Government serv^ant within the meaning, of the notification. 

( This, however, is only one te.st. A fnrtlier test is by whom he 
i is liable to be dismissed. Under section DOB of the Govern- 
J ment of India Act ifvery person in the Civil Service of the 
i; Crown in India holds office during His Maje.sty’s plea.sure and 
I may not be dismissed by any authority subordinate to tliat by 
I which he was appointed. The Chairman of the Corporation is 
J appointed by Government and under section 11 he maybe 
j removed from his office by Government at its discretio i, but 
\ the section goes on to say that he shall be removed from his 
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office if his removal is recommended bj a resolution which has ■ 
been passed at a special'meeting and in favour of which not i 
less than two-thirds of the Commissioners present at the meet- , 
ing have voted. When this test is applied it is evident that i 
the Chairman is not in the Civil Service of the Crown in India 
and is, therefore, not an ‘official’ who is i^so facto debarred 
from eleotioii. We accordingly decide the second question 
against the petitioner. 

The result, therefore, is that we iiold that the returned can¬ 
didate Mr. Mallik has not been duly elected owing to. the 
improper refusal of the petitioner’s nomination paper h} ime 
return uig officer and that the election is, therefore, void. On 
the question of costs we recommend that the parties should 
bear their own costs and that the fees of the Advocate-General 
should be paid by them in equal shares. 

A. J. CHOTZNEK, 

D. C. PATTEK90N, 

CrIRINDEA NATH MUKERJEE, 
Commissioners, 

The %lst Jannary 19^4^ 

Bengal Eleotokal Regula'iions, 1923. / 


*4 . ** 

XX.I (1) The returning officer shall then examine the nomi¬ 
nation papers and sbail decide all objections whicln may be 
made to any nomination, and may, either on sruh objection 
or on his own motion, after such summary inquiry, if any, 
as he thinks necessary, refuse any luimir ation On any of the 
following grounds:— 

(i) that the candidate is ineligible for election under 

rule 5 or rule 6; or 

(ii) that a proposer or seconder is disqualified frcrn 

subscribing a nomination paper under biib-iule 
(4) of rule 11 ; or . ' 

{iii) that there has been any failure . to comply with 
any of the provisions of lule 11 or inle 12. 

44 • 44 
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CASE XVII. 

CHAMPARAN NORTH (N -AIR) 


(Bihak and OkiSkSa Legislative Council). 


[Jpadhyay Ambika Prashad 


Petitioner, 


versus 








Lakshmi iVIohaii Minra 
and 

Rai Sahib Ram (xrpal Singh Chaadhnry ... Res 2 Knideiit 8 . 

The contesting respondent Baba Lakshmi M<)han Misra who 
Sjwas a candidate for the North Charnparan Non-Muhammad an 
Rural Constituency polled 843 votes and was declared to have 
been duly elected ; the petitioner Babu Ambika Prashad 
Cpadhyay polled 721 votes and the third candidate (diaudluiry 
Ram Glopal Singh, Rai Bahadur, polled 167 votes. 

The petitioner asks bjv a scrutiny and claims the seat on 
the ground that 212 votes recorded at the Betti ah Polling 


Station and 149 votes recorded at the Lauriya Polling Station 


on behalf of Babu Lakrhini Mohan Misra were improperly 
accepted by the presiding officer and that there was a material 
irregularity in conducting the election. It appears that at 
both these polling stations the electoral roll number of the 
voter was marked on the back of each ballot paper and that 
it was thus possible for the persons engaged in the counting 
to ascertain the identity of the voter. The number of marked 
ballot papers found in the box of the petitioner was 77 at 
Betti ah and 40 at Lauriya. 

If these marked ballot papers had been rejected the number 
of votes received by Babu Lakshmi .Mohan Misra would have 
been reduced from 843 to 482 and those received by Babu 
Ambika Prashad would have been reduced from 721 to 604. 
It was urged by the petitioner before the returning officer 
that the marked papers should be rejected and tliat he should 
be declared to have been duly elected. 

The returning officer by his order, dated the 4th December 
1923, rejected the objection in the following words : After 

the counting the ballot papers will be mixed up with the 
ballot papers of other poRing stations so that no one will be 
able to identify the<voters of Bettiah and Lauriya, unless he 
knows what are the official marks distinguishing - the ballot 
papers of these two stations or unless he has access to the 
ballot paper lists, and as the .stamps and the lists are kept 
st.^ctly confidential it is impossible for the voter to be 
ideutiffed/’ It may be that identification could not be made 
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by^ reference to the ballot paper lists (though this is not at 
all-clear from the regulations) by any one except the presiding 
officer ; but it is by no means sliown that those who were 
engaged in the counting could not from the electoral roll 
numbers appearing on these defective ballot papers have 
ascertained who the voters were. The secrecy of the ballot 
was tlierefore violated, and the first question is whether it has 
affected the result of the election. The answer to this is 
clearly in the affirmative. 

The next question is whether the election should be declared 
void or whether upon a scrutiny and after rejecting the challen¬ 
ged votes petitioner should be declared to have been elected. As 
has been observed by Hammond in The Indian Candidate and 
Returning Officerat page 173 a scrutiny should be allowed 
only in eases wliere the margin is small; but where a sub¬ 
stantial portion of the electors have been j)revexited from 
recording their votes effectively owing to a breach of the law 
we think it would be wrong to allow the election to stand. 
Here no less than 515 persons out of a total of 1,731 were prevent¬ 
ed from effectively recording tlieir votes and the rule laid 
down in Warriiigton^s (I. O’Malley and Hardcaste, 42) 
cannot be applied. A very substantial pro|)ortioii of the voters 
]\ave been prevented IVom \oting effectively throngh tlie fault 
of the presiding officer and the election should, in our opinion, 
be declared void. Tlie law on tlie subject has been fully 
discussed in Woodward Sarscms^ a full re])ort of wliich is 
given at page 342 of The Indian Candidate and Returning 


Officer.” 


It is contended by the petitioner that if the result of the 
scrutiny is to unseat the contesting respondent, it is not open 
to the latter to object to the petitioner’s being returned as he 
lias filed no recriminatory ),‘etition. In the view we take of 
the ease tlie question does not arise. The election being.no 
election in law it is void. 

The result is that we declare that the returned candidate 
has not been duly elected and that the election is void. The 
petitioner is entitled to the costs of this hearing vdiicli we 
assess at Rs. 80 and we recommend that tlie amount he recover¬ 
ed by him from the contesting respondent. 


H. K. MULLTGK. 


21st February 192Jis 


J. ¥. W. JAMES. 
A, D. PATEL. 


CASE XVIIL 
CBINGLEPUT (IN.-M.R.) 


(Madras Legislative Oountoil.) 

K. V. Krislinaswami Nayakar ... ... Feiitionevy 


versus 

(1) A. Kainaswami iMiidaliyar 
» (2) 0. Miithiali Mudaliyar 


I Respondents. 


P'‘irst, the petitioner claims a general recoiiut and scrutiny 
of the votes. It is well settled law that no candidate is, as 
a matter of right, entitled to such a recount or scrutiny mere¬ 
ly for the asking. It is a matter of discretion for the Court, 
and the petitioner lias to make out and prove speciiic grounds 
which will satisfy the Court that the return was not accurate 
and that recount and scrutiny are called for in the interests 
of justice, The petitioner has pressed before us on this [art 
of his ease four grounds: — 

(1) that the returning officer had not received all the 

forms No. VI along with the ballot boxes and 
therefore could not have checked the papers in 
some of the ballot boxes with the figures entered 
in form No. VI by the presiding officer; 

(2) that, in several instances, the total number of figures 

actually found in the ballot boxes did not corres¬ 
pond with the totals entered in the form No. VI 
by the presiding officers ; 

(3) that no reasonable opportunity was allowed to the 

candidates to examine the rejected ballot papers 
and state their objections to the returning officer, 
or to see the ballot papers generally and state their 
objections to the votes ; 

(4) that the returning officer left it to the coanting clerk 

to decide which votes were so doubtful as to require 
the decision of the returning officer on their validity. 

As to the first point, from the evidence of P.W. 20, it appears 
to be true that (•ertain forms No. VI were received after the ballot 
boxes^had been opened. But column 2 in register, Exhibit C, 
was in these cases filled up from form No. VII, in which are 
reproduced for his own division by each divisional officer, the 
figures in column 3 of the form No. VI received from the 
various polling stn/tions in his division. In cases where form 
No, VI had not beeir received, the number of papers in the 
ballot boxes was checked with the figures in form No. VII. 
All the forms No. VI are now before us and we are not pointed 
to any instance in which the figure of any form No. VI does 
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not correspoiid to the figure entered in coluinn 2 of register, 
Exhibit C. ,We therefore find no force in this objection. 

As to the second point, it appears from a comparison of 
columns 2 and 3 in Exhibit C, that in several instances the 
totals found in the ballot boxes differed by one or two papers 
from the number entered in form No, VI, in only one case- 
form No. VI, serial No, 4)—the difierence is large, namely 
13. But there is nothing to suggest that we should give a 
sinister interpretation to this difierence. There is absolutely 
lio evidence on \vhi< h to base any inference that the ballot 
box was tampered with. Under the rules, it w^as open to the 
candidates or their agents to put their own seals on the ballot 
box before it left the polling office. No one lias come forward 
to say whether the petitioneUs agent put any seal or not. No 
complaint that tlie seals of any box were tampered with 
was made to the returning officer, nor was any suggestion 
of the sort put forward before us iu the examination of the 
petitioner’s witnesses. We reject the suggestion that any box 
had been tampered with. The difierence of figures iu this 
caiie iu our consideration may be due to inaccurate counting 
by tlie presiding office]* or to votes for the Legislative Assem¬ 
bly Laving been put in the Legislati\e Council boxes. The 
returning officer signed Exhibit C iu token of its correctness 
and he lias not been examined to elicit how this difierence iu 
number had occurred, E\ en if we allow thirteen more votes 
to the petitioner, tliat willliave no effect upon the result of 
the election. We Hud here no ground for a recount. 

As to the tliird point, what candidates and their agents are 
entitled to at the time of the counting, is laid down in regula¬ 
tion 4(>. They have two jirivileges; (i) after preliminary 
checking of the number of votes in the ballot boxes with form 
No. VI, and the distribution of votes to the counting clerks, 
tliey should have reasonable opfiortuiiity to inspect witliout 
handling the ballot papers; (ii) when the returning officer 
ha' rejected a ballot paper a^ invalid, a candidate or his agent 
may question the correctness of the order, and rhen the return¬ 
ing officer should record his reasons for rejection. The peti- 
tionerhs general complaint is that as tlie votes were counted 
bv ten sets of clerks at the same time and as the rejection of 
votes by the returning officer was going on also at the same 
time, and as he was allowed only one agent it cannot be said 
that he had reasonable opportunity to inspect either, the 
counting process or the rejection [)rocess, or both. This com¬ 
plaint is voiced by liis agent, P.W. 29, who admits that he 
does not know the regulations and never attempted to acquaint 
himself with them. The petitioner seems to claim that the 
votes must be counted one by one by the returning officer 
himself, each vote being shown to the candidates before it; 
is counted or rejected, and they being allowed to sta^e the 
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objection, if any, to its being counted. But we are quite sure 
that this id not the intention of the regulations; otherwise 
the power given to the returning othcer to appoint assistants 
injcounting the votes and to reject votes witliout the candidates 
being entitled to show cause against rejection, would be 
meaningless. All that is intended is that the candidate or 
his agent should have a general opportunity to see for him¬ 
self that the counting and rejection are proceeding on. the 
right lines, and check them for himself from time to time to 
satisfy himself that the proper principles are being followed. 
Such irispection ad is allowed to a candidate must be consis¬ 
tent with the regulations whicli lay down that the opportunity 
of inspection is available only during the time when tlie 
general counting by the assistants of the returning officer is 
going on and that each candidate sliall be allowed only one 
agent for that inspection. It is in evidence tluit the oidy re¬ 
quest made to the returning officer in this case by the petitioner 
was that as there were ten sets of counting clerks, eacli candi¬ 
date should be allowed to have ten agents to watcli and 
check tlie conUting. As there were live candidate^, this would 
have meant no less than 55 outsiders in the room, and ob¬ 
viously it would have been impossible for the counting staff 
to keep an eye over such a body of people to sec that no 
attempt was made to tamper with the ballot papers. To 
allow such a number W'v)ul(l liave entailed a fresh iniiux of 
officials to keep an eye on them, and the request was rightly 
refused as impracticable, and we certainly are not prepared 
to hold that this refusal de[n*ive'i candidates or their agents 
of that reasonable opportunity which the regulations allowed 
to them. 

It is further in evidence from the statement of the peti¬ 
tioner’s agent, P. W. 29, that tlie allegation that he did not 
have reasonable opportunity of inspecting and checking the 
votes is not correct. All the other four candidates and their 
agents presumably had the same opportuidty. Nevertheless, 
no single instance has been alleged going to show that the 
inspection of any vote or any rejected paper was refused when 
demanded; or that any objection to any rejected paper was 
not noted. The petitioner ha^ not examined the returning 
officer, but when the Sub-Collector, P.W. 14, was examined, 
he gave it as his opinion that reasonable opportunity was 
given. In these circumstances, we are not prepared to hold that 
there ha!j been any breach of the regulations in this matter. 

As to the fourth point it is quite clear from the evidence 
that the clerks were instructed to put aside for the decision 
of the retiiniing officer all votes which appeared in any way 
doubtful. It is a purely mechanical process, seeing whether 
^ cross is M^ell and truly opposite a candidate’s name. The 
mecilanical duty alone was entrusted to the clerks. If there 
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was any deviation from correctness, the votes were put on one 
side a^ doabtfiil, for the decision of the returning officer. 
Kegulation 46 (2) (h) permits the returning officer to appoint 
assistants to help in coimtiug, which implies in itself a cer¬ 
tain measure of delegation to these assistants. Their work 
was supervised by revenue divisional officers. We cannot 
say that in any real sense these clerks in performing the 
mechanical duty described, weie usurping the quasi-judicial 
functions of the returning officer. 

A point has been Jiiade on the statements of P.Ws. 14 
and 29 that the majority in favour of the candidate, Eama- 
swami Mudaliyar, was talked about on the nigiit of the count¬ 
ing as about 105, while at the official anuounceinent on the 
afternoon on the next day his majority was announced as 410. 
Prosecution witness 29 admits that tire returning officer him¬ 
self never mentioned the figure 105. It a])pears to have been 
mentioned by some clerks. The returning officer is the best 
man to know the real facts in this matter, and the petitioner 
has not chosen to examine him. The said estimate may have 
referred only to the totals made by the clerks without reference 
to the doubtful votes allowed by the returning officer himself. 
It is asserted tiiat a jietition asking the returning officer 
not to announce the result, because of tliis difference in figures, 
was presented just before he made the final announcement, 
and that th i petition was returned by him. But it is not 
produced before ns and we do not know what it contained. 
In these circumstances, we see no foundation for tlie inference 
that the figures announced were not correct. On the whole, 
we decide the petitioner has made out no case foi’ a general 

recount or scrutiny of the votes. 

* " * * ^ * ■ 

Allegations of undue inrtnence were also pxit forward. All 
tliat we find proved is a certain amount of canvassing by 
members of taluk boards and by teachei’s of local board 
schools. Such canvassing by these teachers may be against 
departmental instructions, but does not in our view amount 
to a circumstance wbicli would vitiate the election. It might 
lead to the inference that some pressure was brouglit to bear 
on these teachers, but that any undue influence was exercised 
by them over voters, we do not find proved. Two witnesses 
P. Ws; 23' and 25, speak to a particular threat of removing a 
school unless the villagers voted for the respondents, ISuch 
evidence, if it was held to be reliaole, would be evidence of 
some undue influence. But we do not find it in any way 
reliable. There is therefore no case for the respondents to 
answer on this count. 

Specific allegations of bribery were made, and no doubt if 
any one specific instance of bribery by or on behalf of the 
returned candidate were proved, the election would have to 
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be set aside. For this reason that the charge of bribery is a 
|»serious charge, in fact a criminal charge, we consider'that the 
I evidence requisite to prove it, should not fall short of evidence 
I required to prove any criminal charge. Applying this test 
to the evidence of the witnesses, P.Ws, 1, 3, 19, 27, 29 and 
31, who sfjeak of detinite acts of gifts of money, we are not 
satisfied that in any of these instances the allegation has been 
made good. 

Treating is a form of bribery and the general considerations 
which apply to allegations of bribery apply also to allegations 
of treating. When treating is by an agent of a candidate 
who is not his election agent, clause 2 of rule 44 comes into 
operation. The result is that, if we find that there has been 
treating by such an agent, then rule 44 (2) applies and we 
should have to call on the candidate to satisfy us regarding 
the requirements set out in clauses (a) to (b) of that sub-rule. 
If the treating is by one who is not such an agent, then we 
have to consider whether it was so extensive as to bring rule 
44 (1) (d) into operation. Five cases of alleged treating were 
put forward. As regards three of these, evidence was such 
that we did not think it necessary to call ou the respondents? 
to answer them. The other two cases were of alleged treating 
at Uvveri and Sithananjeri. The former was by a person wl o 
was admittedly an agent of the 2nd respondent, the latter was 
by one Kadirvelu Mudaliyar, the temple receiver or Dharma- 
kartha, who is not referred to in the petition as working for 
the respondents at all. We called on the respondents to 
produce their evidence as regards these two cases of alleged 
treating, and, having heard their evidence and having consi¬ 
dered the evidence of both sides, we think, that there is 
no satisfactory proof, in either case, that there was any 
treating of voters such as would amount in law to a 
corrupt practice. In this view, it was not necessary to call 
on the respondents to adduce evidence with reference to the 
requirements of clauses (a) to (b) of sub-rule 44 (2), On the 
whole, we find that the petitioner has not made out any case 
why the election should be set aside. 

P or purposes of rule 47 of the Madras electoral rules, we 
record a finding that no corrupt practice has been proved to 
have been committed by any candidate or his agent or with 
the connivance of any candidate or his agent, and that no 
person has been proved at this enquiry to have been guilty of 
any corrupt practice. 

We therefore dismiss this petition. Eespondent will get 
costs from petitioner, fixed by us in one sum at Es. 1,600 (six 
teen hundred.) 

, E. H. WALLACE, President. ] 

^ y. y. SHEINIYASA AYYANGAE, \ Commissioners. 
P. SUBBIAH MUDALIYAE, j 
March 2\st, 1924. 


CASE XIX. 

CHOTi NAGPUR DIVISION (M. R.) 


(Bihar and Orissa Legislative Council.) 

Khwaja Hakim Jau ... ... ... Petitioner, 

versus 

Maulavi Shaikh Muhammad Husaiu ... Respondent. 

The petitioner wag a candidate for election for the Chota 
Nagpur Division Muhammadan Kural Constituency of the 
local Legislative Council at the last General Election, and 
on the oth November, 1923, at the scrutiny of the nomination 
papers in connection therewith an objection was made before 
the returning officer by the respondent that the petitioner 
was not eligible for nomination on the ground that he wai5 
an official within the meaning of section 80 B of the Govern¬ 
ment of India Act of 1919. It was admitted that the ])etitioner 
was at the time of his nomination the manager of an estate 
under the management of the Court of Wards and it w as con¬ 
tended that the petitioner wms an official within the meaning 
of the Act. The returning officer allow^ed tlie objection and 
rejecting the nomination paper of the petitioner he declared 
the respondent to be duly elected. 

The petitioner now contends that the. election is void, firstly 
on the ground that the nomination w'as valid, and, secondly 
on the ground that the returning officer had no jurisdiction 
to reject the nomination paper. 

It is urged that a manager of a Court of Wards estate is not 
an official as defined in rule 2 of the rules framed under 
section 134 of the Government of India Act : firstly, because 
he is not a Government servant, and, secondly, because he is 
not paid by salaries or fees out of the general revenues of the 
Government of India. 

The expression “Government servant ” is not defined in the 
Act, but there is not any difficulty as to its meaning. From 
section 1 of the Act it is clear that India is governed in the 
name of His Majesty the King-Emperor and that all rights 
which, if the Government of India Act of 1858 had not been 
passed, might have been exercised by the East India Company 
may be exercised by and in the name of His Majesty as rights 
incidental to the Government of India. The Government is 
carried on either directly through the Government of India 
or indirectly through the local Government. According to 
the General Clauses Act of 1897, Government includes the 
Government of India and the local Government. If the Court 
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of Ward.^ is siihordinate to the local Government then the 
petitioner being employed by the Court of Wards is clearly a 
Government servant. 

It is contendei that the Court of Wards is a statutory body 
independent of Go^^ nnment, but a reference to Bengal Act 
IX of 1879 from which Statute the.Court derives its authority 
shows that this contention cannot be accepted. Section 5 ol 
the Statute enacts that the Board of Kevenue shall be tlie 
Co art of Wards. Section 3 provides that the Court may 
delegate certain functions to Commissioners and Collectors. 
Section 69 enacts that in exercising its powers under the Act 
the Court is to be guided by the advice and instructions ot tlie 
Governor in Council. Section 48 enacts that the manager shall 
be guided By the instructions of the Court in the application 
of the moneys recovered by him subject to the special orders 
of the Board as regards the order of priority in respect of 
certain heads of expenditure. Subject to the provision of 
the Act, the acts of the Court are the acts of the Board of 
lievenne. Now., the Board of Eevenue is nothing but a name 
for a body of civil servants under the Crown in India. A brief 
examination of the history of the legislation on the subject 
. wi 11 m ake t h i s c I ear. 

The first Board of .Revenue was established by the order of 
the Court of Directors of the East India Company in 1771. 
It consisted of the Governor and Members of the Council and an 
Accountant-General With assistants and was located at Calcutta. 
That body was succeeded by a Committee of Eevenue under 
whom there were provincial councils stationed at Burdwan, 
Murshidabad, Patna, Dinajpur and Dacca. In 1781 the 
Provincial CouneiLs were aDolished and their duties were trans¬ 
ferred to the Committee of Eevenue which had been reorga¬ 
nized and now consisted of four covenanted servants of the 
Company. In 1786 this Committee of Revenue was^ abolished 
and a Board of Reveniie was again establislied. This Board 
consisted of a number of Government servants whose duties 
were siiperintendeiK^e and control over subordinate officers and 
rules for their guidance were incorporated in Regulation II 
of 1793. By Regulation III of 1822 three such Boards of 
Re\enue for the Lower, Central and Western Provinces were 
respectively establislied, and the Board of Revenue for the 
Lower Provinces, within which fell the p.i'esent province of 
Bihar and Orissa, consisted of such number of members as tlie 
Governor-General in Conncii might from time to time a})point. 
In 1829 by Regulation I of that year, Commissioners were 
vested with the [)Owers of the Board subject to certain modi¬ 
fications but were placed under the instructions and control of 
a Sadar or Chief Board of Revenue. Section 4 of that 
Regulation prescribed that Commissioners and the ^ Sadar 
Boarci were to be guided by the orders of the Goveriior-Generaf 
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in Council who wa'^ empowered to fix the stations at which 
they should I'eside when not employed on duties of cii’cuit. 
By Act XLIV of 1850 the Board of Revenue m the Customs, 
Salt and the Opium Departments, wliich had been constituted 
by regulation 4 of 1819, was merged in the Sadar Board of 
Revenue whicli was henceforth to be styled as the Board of 
Revenue for the Lower Provinces of the Presidency at Fort 
William in Bengal. P’inally upon the partition of Bengal in 
1912 and the creation of the province of Bihar and Orissa, the 
legislature of this province passed Act I of 1913 constituting a 


Board of Revenue for Bihar and Orissa, and by section 5 of the 


Act all references to the Board of Revenue constituted 
under the Board of Revenue Regulation III of 1882 or the 
Bengal Revenue Commissioners Regulation I of 1829 or to the 
Boards referred to in the Bengal Board of Revenue Act of 
1850 were to be construed as reference to the Board as recon¬ 
stituted by the Bihar and Orissa Act. 

Accordingly it seems clear that the Members of the Board 
of Revenue have from the earliest times been the servants of 
Grovenimeiit. 

Therefore it follows that the Court of Wards also is a body 
comprised of such servants. 

Now section 39 of the Act confers power upon the Court to 
appoint a manager to manage the property of the Ward and 
section 41 empowers the court to pay the manager an allowance 
out of the property for his care and pains in the execution of 
his duties. The manager therefore is also a G-overnment 
servant within the meaning of section 134 of the CTOvernment 
of India Act. 

It is admitted that the manager is a whole-time officer and that 
he is paid by a salary, but it is contended that he is not an official 
as the salary does not come out of the revenue of India. The reply 
to this isthat rule 2 of the non-official rules made under section 134 
of the Government of India Act does not prescribe that the salary 
shall be paid out of the revenues of the Government of India. 
Even if it did so the manager would not fall within tlie rule, 
for there is nothing in the Court of Wards Act which precludes’ 
the Government in case of necessity from advancing money 
for the purpose of paying the manager and recouptng itself 
from the income of the property. In such a case the' manao'er 
could be said to be paid out of the general revenues and the 
rule even in its restricted sense would ' be ai plicable to him. 
But, in our opinion, rule 2 contains no irn[ lied restriction and 
prescribes that a Government servant shall be an official 
whenever he receives his salary from the hand of Government 
no matter from what source derived. 


In the present case therefore the petitioner fulfils the con 
ditions required by the rule. He is fherefore an official. 
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Our attention has been drawn to the fact that in Kazamuddin 
V. Queen Empress (I. L. R. 28, Calcutta, 344) there were 
observations by a Division Bench of the Calcutta High Court 
that a Court of Wards manager wa>; not a public servant with* 
in the meaning of section 21 of the Indian Penal Code and it 
is suggested that section 59A of the Court of Wards Act was 
expressly enacted in order to meet the diflSculty raised by these 
observations. It is not necessary for the purposes of this case 
to consider the correctness of the reasoning of the learned 
judges in the case above referred to, for it does not appear to 
be material to consider whether the manager would or would 
not be a public servant without the express provisions of 
section .59A. What is to be determined is whether he is a 
Grovernment servant within the meaning of the Grovernment 
of India Act. 

An attempt has also been made to show that the income of 
the estate which is managed by the petitioner is a local fund 
within the meaning of rule 9 (14) (a) of the Fundamental Rules 
framed under section 86 B of the Gfovernment of India Act, and 
that as the petitioner is paid by such a fund he is at most a 
Grovernment servant on foreign service and that it cannot 
properly be said that he receives any salary from Grovernment. 
In our opinion the Fundamental Rule in question has no bear¬ 
ing upon the case; the income of the estate is not a local fund 
and it is sufficient that the manager receives his salary from 
the hand of Grovernment. 

We find, therefore, that the petitioner being an official is not 
qualified for election to the Legislative Council. 

' / ' The next question is whether it was competent to the return¬ 
ing officer to reject the nomination paper. Now rule 9 of the 
regulations framed by the local Government under the election 
rules of 1920 (vide notification Nos. 1737-R.T., dated the 29fch 
July 1920, and 2878-R.T., dated the 24th September 1920) runs 
as follows: The returning officer should decide objections to 
the nomination paper itself ; but he should not determine the 
question whether the candidate is duly qualified or not or 
whether the candidate’s age as stated in the nomination paper 
is correct or not.” 

The regulations appli able to the present case were published 
by notification No. 7331 in the Bihar and Orisa Gazette Extra- 
ordinary^ dated the 19th 0 t 'her 1923 and they purport to have 
been framed under the powcM .i conferred by rule 15 of the rules 
framed by the Government of India and published by notifi¬ 
cation No. F-213-VIII, dated the 30th July 1923, in the Govern¬ 
ment of India Gazette, These rules again puryjort to have 
been framed under sections 102A and 129 of the Government of 
India Act, and it is clear that the regulations of 1923 give 
wider powers to the returning officer. Clause I of regulation 
24 (4; empowers the returning officer, after summary inquiry tq 



reject the nomination paper on the ground that the candidate 
is ineligible for election under rule 5 or 0. Bub neither of 
these rules prescribes that a person shall not be eligible for 
election because he is an official. Tliey prescribe other grounds 
of ineligibility and the question is whether the returning 
officer was bound to disregard the provisions of section 80B ol 
the Grovernment of India Act and to accept the petitioner’s 
nomination paper so long as he did not suffer from any of 
the disabilities specifically enumerated in rules 5 and 6. In 
our opinion the rules are neither exhaustive nor exclusive. It 
is true that rule 11 prescribes that a person may be nominated 
as a candidate for election if he is eligible for election under the 
rules. But the rules are framed under sections 72A and 129A 
of the Act and are therefore subject to the provisions of the Act. 
Tile petitioner would therefore not be eligible under rules 5 and 
() if he was already disqualified under section SOB. It follows 
that the returning officer acting under regulation 24 was Dound 
to take notice of the disqualification of the petitioner by reason 
of his being an official. His nomination pajier was therefore 
rightly rejected. 

In this view of the case it is unnecessary to consider in any 
detail the law in Englani. Grenerally speaking, it may be 
said that in England the only duty of the returning officer is 
to decide objections to the nomination paper itself. He has no 
jurisdiction to determine such a question as the qualification 
of a candidate which can only be determined by an election 
petition, and it would seem that rule 9 of the Rules of 1920 to 
which reference has already been made was intended to follow 
the English practice. But in a municipal election case decided 
upon the provisions of the Municipal Corporations Act of 1822 
in England it was held that the returning officer should reject 
any nomination paper which is on the face of it a mere abuse 
of the right of nomination or an obvious unreality, as for 
instance, if it purports to nominate a deceased Sovereign : 
Harford v, Lynskey (1899) 1 Q. B., 852. In our opinion these 
principles also apply in India and the rules and regulations of 
1923 give effect thereto. 

Finally it was contended on behalf of the petitioner that the 
returning officer’s proper duty was to accept the nomination 
and to leave it to an aggrieved party to raise the question of 
the petitioner’s ineligibility by an election petition in the 
event of his being elected and it was also suggested that the 
petitioner might have freed himself from his disability by 
resigning his post before being declared to be elected. In the 
view which we take the point does not arise but it is of interest 
to note that in Harford v. Lysnkey above referred to a doubt 
was expressed as to whether a minor who attained his majority 
between the nomination and the poll would be disqualified. In 
the case before us the law speaks with a clearer voice. In our 
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? opiiiion rule 11 requires that a person must be qualified to be 
i iieinbei of the Council at the moment when he 

I ^ for iioniiaatioii. If there is any ground of dis- 

I -(jaaliiication tlie returning officer cannot accept his nomination 
: on tiie chance that the disqualification may be removed before 
; le e is completed. Election includes nomination wbicli 

- IS one ot the processes necessary to complete it, and it is reason- 
able that eligibility for election should be the rneas-ure of eligi* 
31 ity toi nomination. In our opinion regulation 24 requires 
the returning officer to make a summary enquiry into the 
candidate’s eligibility under rules 5 and G read with section 
8()I5 oI the Act. 

^ 1 he result therefore is that the petition fails and our decision 
IS tliat a report be submitted by the president to the local Govern^ 
ment that the respondent, the returned candidate, has been duly 
elected. We further recommend that the costs of this inquirv 
which we assess at Rs. IGO be paid by the petitioner to the 
respondent. 

B. K. MULLICK. 

16t/i February, 1924. J. F. W. JAMES. 

A. D. PATEL. 


CASE XX. 
DACCA CITY (N-M.) 


Sliyam Cliaiid 


(Bengal Legislative Council.) 

... ... Pttitioner, 

versus 


Rai Bahadur Pyari Lai Das, M.B.E, ... Respondent No. /. 


Dvto 

Ditto S. 


Dhirendra Chandra Ray 
Satish Chandra Sarkar 


The petitioner alleged certain corrupt practices and non- 
compliance with certain regulations in the Bengal electoral 
regulations. 

Apart from the evidence as to corrupt practices which was 
discussed at great lengtn * the Commissioners made the follow¬ 
ing observations as to procedure and non-compliance with 
electoral regulations. 

On the 11th of April last, when we sat for the first time 
to settle the points for determination, the petitioner had. 
presented a petition, alleging three more instances of corrupt 
practices on behalf of the respondent No, 1, We, howeVer, 
declined to entertain that petition as having regard to the 
period of limitation prescribed under rule 112 (1) (a) of the 
Bengal electoral rules, the above petition was time-bar red. 

Another matter relates to tlie prayer made by respondent 
No. 2 in his written statement, (daiming the seat for himself, 
in case both the respondent No. 1 and the petitioner were 
declared iinsuccessfui. We declined to entertain this prayer, 
having regard to the proviso to rule 42 (1) of the Bengal 
electoral rules, which had not been complied with. 

There were also certain recriminating allegations in para¬ 
graph 17 and part of paragraph 18 of the written statement 
of respondent No. 2, which we declined to consider, as the 
proviso to rule 42 (1) had not been complied with. 

On the 19th of May last (the date on which we commenced 
the actual enquiry, Le. the recording of evidence) the respon¬ 
dent No. 1, by a petition, prayed for the alteration of point 
No. 9 for determination. The main ground for that, petition 
was that, as the official marks on the ballot jjapers were to be 
kept secret under the Bengal electoral regulations, those papers 
could not be inspected by the petitioner and that, therefore, 
the petitioner’s allegation with regard to the absence of official 
marks on the back of some of the ballot papers could not 
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be enquired into. In our opinion there was no substance in 
this petition since regulation XXIX (2), * enjoining secrecy 
of the official marks, obviously was applicable only when there 
was no enquiry on an election petition. When, however, such 
ail enquiry was ordered on an election petition, in which the 
very question of non-observance of the secrecy referred to above 
was raise:!, the official marks could not be kept secret during 
that enquiry.’’ 

It was alleged that on some of the ballot papers the official 
rnark had not oeen put on the back, and that, therefore, regu¬ 
lation XL VII (1) (a) had been infringed. The "report states :— 
“We were, bn the basis thereof, asked to reject such ballot 
papers, in respect of respondent No. 1, as had not the official 
mark on their Dack, ^and thus to ascertain if the respondent 
No. 1 could still maintain his majority of 29 votes over tjio 
petitioner. One of us was inclined to enter into tln^ scrutiny 
of the ballot papers of all the candidates, and then to exclude 
such of them as did not bear the official mark on the back. 
No doubt this would have been the only course, in fairness to 
alLthe candidal'es, had we been satisfied that some of the ballot 
papers, in respect of respondent No. 1, did not boar the official 
rnark on the back. All of us, however, eventually came to the 
conclusion that all the oallot papers with regard to respondent 
Not 1 had sufficiently recognizable official mark on the hack. 
The official mark is the letter One of the polling officers, 

Babu Atul Behari Dutt, who, on the special prayer made by 
the petitioner on the 13th instant (towards the close of the 
argnrnents of the learned counsel for the petitioner), was 
examined on the 14th idem, has described the process by which 
this mark was put. From his evidence it appears that the 
ballot paper was put inside the press (Exhibit I) with the back 
of the paper turned up, and that, by the pressure on the paper 
made by the officer, the impression produced on the back of 
the paper was the letter ‘‘B” in relief, whilst that on the front 
of the paper was the same letter, hollow. Now, it appears 
that on some of the ballot papers in cjuestion, the latter ‘tB” 
in relief appears on the front, and not on the back, and it w^s 
thus contended that those papers should have been rejected by 
the returning officer, and should now be excluded by us. We 
are imable to concede to this contention or to gr^nt the request 
made. The question to be considered —vide ^^Eogers on Elcct- 
page 148—is whether “looking at each ballot paper, 
there wa^ evidence of an intention to make the official mark, 
and oi a recognizable official mark, upon its hack.” Now, tho 
ballot papers, in respect of resji^ondent No. 1, which bear the 
official mark “B” in relief on the front, and not on the back 
si ill bea'', and that too, distinctly part of the same official 

* Reproduced at eud of tliia report. 
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though hollow* It is thus clear to us that there is 
j evidence of an intention to make the official mark, and of a 
recognizable official mark, upon the back of each of these 
papers, though through inadvertence these papers were not put 
in the press with their back turned up, so that, by the pressure 
of the press, the impression produced on them could have 
, been the letteriu relief. There cannot be; the slightest 
I doubt, however, that there has been substantial compliance 
j with the regulation XXXII of the Beng'al electoral regulations 
in respect of such of the ballot papers, the validity whereof has 
been questioned. The learned counsel for the petitioner urged 
strenuously before us that the test to be applied, as referred 
to in the above pas.-age in ‘‘Eogers on Election,” was based 
on section 13 of the English Ballot Act, and that the rules 
and regulations under the Bengal electoral rules and regula¬ 
tions dM not contain any provision corresponding to section 13 
of the English Ballot Act. We are, however, of opinion that 
under Rule 44 (1) (c) of tlie Bengal electoral rules, we have to 
consider whether the irregularity in question has materially 
affected the result of the election. Bearing this in mind, 
therefore, as also the fact that both in England and in 
India it is imperative, as a general rule of law, that a ballot 
I paper not bearing on its back the official mark must De rejected, 

■ the test referred to in the above passage is equally applicaole 
f in considering the effect of such 

selection in this country. Thus, for ... 

us, the irregularity in question cannot possibly be said to have 
1 materially affected the result of the election.” 

A further charge was inade that at Wari GirPs School (Ward 
No. Ill) the two polling officers suspended polling business 
lor more than fifteen minutes between 2 p.m. and 3 p.m. in 
order to have tiffin and that there had thus been an infringe¬ 
ment oi regulation XXV"^. There was no dispute as to the 
local Government having appointed 10 a.m. as the hour at 
which the polling was do commence, and 3 P;M. as that at 
which it was to cease on the 23rd November 1923. The case 
for respondent No. 1 was that tliere was no sus'pei^sion of busi¬ 
ness iDefore 3 p.m. and that the officers had tiffin after 3 p.m. 
at which,hour the polling station gates were closed. 

After discussing the evidence at length the Commissioners 
stated : We are unable to hold that the two polling officers in 

question suspended polling business between 2 and 3 P.M., as 
alleged by tlie petitioner, or that thej'^ had tea or tiffin between 
those hours.” 

^ With regard to the alleged infringement of regulation XXXIII 
ot th^ Bengal electoral regulations, it was stated that at the 
polling station in Ward No. 7 the polling officer, in almost all 
the cases, had s^een the marks put by the voters on the ballot 

* Kepreduced at end of this report. 


an irregularity during an 
reasons already noted by 
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papers against the - names of candidates for whom they had 
voted, and that consequently the secrecy of voting enjoined by 
the above regulation had not been observed. The Commis¬ 
sioners reported :—‘‘Three witnesses have been examined on this 
point, two of them being voters and the third, Babu Gryanendra 
Narayan Ghoudhury (a pleader), being a polling agent for 
reBpondent No. 2. Gyan Habii’s. evidence does not show that 
the polling officer saw the marks put by the voters on the 
ballot papers. All that Gyan Babu has stated is that some 
time after the polling bad begun, the polling officer accom¬ 
panied the voters, when the latter went from tlie polling room 
to behind a black board, to i>ut their marks on the papers. 
The polling officer may have done tins to expedite matters, as 
he 'was bound to see that tiie official mark had been y>ut on the 
ballot papers. 

As regards tlie other two witnesses—voters Nos. 24 and 2 
on the side of the j^etitioner, bot h of them, admittedly, can¬ 
vassed for respondent No. 2 at the last Council election. Then 
again, it is not clear from the evidence of either of these two 
witnesses whether the polling officer actually saw the mark 
which had been put by these witnesses on ballot papers against 
the candidates, for whom they had voted. According to witness 
No. 24, he inferred that the ])olling officer bad been looking 
at theX” mark, because that orficer asked the witness to 
fill up the paper and put it in the ballot box, after wdiicli the 
witness happened to look at the polling officer and noticed that 
the latter was looking at the witness. The reason given by the 
witness No. 25 is equally^ unconvincing, it being to the effect 
that, when he was juitting the “ X ” mark the polling officer 
was standing near him. 

The evidence on this point is, therefore, in our opinion, 
meagre, unsatisfactory and inconclusive, and we accordingly 
hold that the allegation under consideration, has not been 
proved. 

In connection with this point we may also note that, as the 
polling officer in question was eventually called at the instance 
of the petitioner, and was examined, as already noted by us, 
on the 14fch instant the petitioner could have, with the permis¬ 
sion of the Court, easily questioned the polling officer (even 
though be had been originally cited by respondent No, 1, 
though not examined) also with regard to the allegation. 

We must alvso note here that, although the petitioner’s veri* 
fication in that petition contained the declaration that these 
allegations were true to his knowledge, the petitioner did not 
examine himself. In our opinion, the •petitioner Kshould have 
ejcamined himself, as various other facts might have also been 
elicited from him during the cross-examination* 
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to 

of 


tu ooiiclusioii, liaviug regard to our fiudiogs uoted in this* 
report on the points in respect of which evidence has been 
adduced by the petitioner, we are of opinion that the petition 
ner’s election petition should be dismissed, and we beg 
recommend accordingly to His Excellency the Governor 
Bengal. 

There further remains for xis to consider the question of 
costs which should be paid by the petitioner to respondent 
Np. 1. We have noted in the body of this report that the 
evidence adduced by the petitioner is not only unreliable and 
unsatisfactory, but that in many cases it has been procured 
for pecuniary consideration. In other words, to .support the 
very grave and serious cltarges against the respondent No. 1, 
the petitioner had fabricated and manipulated evidence. 
Bearing this in mind, and further tlie fact that the enquiry has 
been a very long and ))rotracted one, we further beg to recom¬ 
mend to His Excellency the Governor of Bengal that the 
petitioner be directed to pay to tlie respondent No. I Rs. 1,500 
as pleaders’ fees, also the costs incurred by the respondent 
No. 1 in court and process fees and witnesses’ expenses. 

This report is somewhat lengthy, but this was unavoidable 
as we had to deal with a number of serious charges against 
respondent No. 1, and had to consider carefully the mass^ of 
evidence placed before us, as well as the arguments on both 
sides at the end of the enquiry. 

M. YUSUF, 

President. 

S. N. GUHA, 

RAT KAMALANATH DAS BAHADUR, 

Commissioners. 

The 18th Jnne, 1924. 

Eleotoral regulations referred to in the 
body of the report. 


XXV. The Local Government shall appoint the hour at 
which the poll shall commence and the hour at which it shall 
close on the date appointed for the poll under clause (c) of 
sub-rule (2) of rule 11. The liours so fixed shall be published 
by notification in the local ■ official Gazette, and in such other 
manner as the Local Government may direct. 

XXIX (2'. The official mark shall he kept secret, and a 
period of not less than seven years shall intervene between the 
use of the same official mark at election for the same cons¬ 
tituency. 
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XXXIL Immediately before a ballot paper is delivered to 
aivelector, it shall be marked on the back with the official mark, 
and the number, name and description of the elector as stated 
in tlie electoral roll shall be called out, and the number of the 
elector shall be entered on the counterfoil, and a mark shall 
be placed in a copy of the electoral roll against the 
number of the elector, to .denote that he has received a 
ballot paper, but without showing the particular ballot paper 
which he has received. On the counterfoil shall be entered 
the name of the constituency and the name or distinctive 
number of the polling station. 

XXX III, The elector, on receiving the ballot paper, shall 
forthwith proceed into one of the compartments in the polling 
station, and there make a mark on the ballot paper against the 
name of the candidate or candidates for whom he intends to 
vote in accordance with the in.structions set out on the outerfoil 
paper and fold it up so as to conceal his vote, and, after showing 
to tixe, ])residing officer the official mark, shall put his ballot 
paper, so folded up, into the ballot box. Every elector shall vote 
without undue delay and shall quit the polling station as soon 
as he has put his ballot paper into the ballot box. 

XLVII (1). A ballot paper shall be rejected if— 

(а) It has not on its back the official mark. 

(б) The number of votes recorded thereon exceeds the 

number of vacancies to be filled. 

(c) No vote is recorded thereon. 

(d) It is void for uhcertainty. 

(e) 'It bears any mark by which the elector can be 

identified. 

(2) The decision of the returning officer as to the validity 
of a ballot paper shall be final, subject only to reversal on ' ah 
election petition claiming the seat*. 
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CASE XXL 

EHARWAH DISTRICT (X- M- IT) 


(Boimlbay Legislative Councii;..) 


Peiitioxter^ 


S. K. Ifosmani, LL.B., pleader, Haveri 

versus 

(][) V. jQg, LL.B., ideader, Dhavwar ; 

(2) S. T. kambli, LL.B., pleader, Hubli ; 

(3) C. C. Hiilkotti, LL.B., pleader, Dharwar Respondents. 

Petition No. 2. 

C. C. Hulkotti, LL.B., pleader, Dharwar ... Petitioner^ 

versiis 

(1) V. N. Jog, LL.B., pleader, Dharwar; 

(2) S. T. Kambli, LL.B. pleader, Hubli ; 

(3) S. K. Hosmani, LL.B., pleader, Haveri Respondents. 
On considering the ground on which the result of the 

election was challenged by the petitioners, the Commission 
thought the two petitions should be tried together in one 
proceeding and the petitioners and the respondents in both the 
jpetitions admitted that that would be the most convenient 
course to adopt. 

Further on the 1st of March 1924 the petitioners jointly 
presente 1 an application praying that the Collector of Dharwar 
who acted as the returning officer, should be requested to keep 
present at the inquiry the witnesses and officers mentioned ip 
that application, and further prayed that tlie Commission 
might be pleased to direct a recount before the commencement 
of the inquiry, as this would be convenient to the parties, 
wqu14 shorten the sittings of the Commission, and would 
materially reduce the expense of the parties. The Commis¬ 
sioner granted the application and the President deputed one 
of the Commissioners Mr. Palmer, to make the recouTit. 


did so at Dharwar on the 
i^ appended. 


H-e 

6th, 7th and 8th March, His report 


down to an ex¬ 
paragraph 4 of 


The whole inquiry is practically narrowed 
amination of the challenged votes given in 
the recounting officer’s report. 

Acco^’ding to the return prepared and certified by the 
returning officer as required by regulation 6 of part YI of the 
regulations framed by Grpvernment under the Bombay electoral 
rules the candidates got the following valid votes :— 

Mr. Jog ,. ... ... 10,810 

air, Kambli ... ... ... 10,644 

Mr. Kulkotti ... ... ... 10,217 

Mr, Hosme^ni ... v 9,651 
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At the recoiiiit the undisputed valid votes which each candi¬ 
date got were :— 


Mr, Jog 


10,842 

10,639 

10,139 

9,588 


Mr. Kambli . 
Mr, Hulkotti. 
Mr. Hosmani . 


The cliallenged votes which, as desired by the candidates, 
were kept se[)ai'*ate for the Commissioner’s decision were as 
follows :— 


Mr. J og 


142 

190 

189 

1,118 


Mr. Kambli 
Mr. Hulkotti 
Mr. Hosmani 


If Mr. Hulkotti’s 189 challenged votes were added to the 
10,139 valid votes obtained by him, his total would still be 
below the totals of tlie undisputed valid vote caste for the 
returned candidates Messrs. Jog and Kambli. The Commission 
therefore decided it was unnecessary to examine Mr. Hulkotti’s 
challenged votes as he could not be declared elected, even if 
all were found to be valid. 

In the case of Mr. Hosmani, the diflFerence in the disputed 
valid votes, cast for him and Messrs. Jog and Kambli, the 
returned candidates, would be (10,842 —9,588) =» 1,254, and 
(10,639—9,588)«1,051 respectively. 

Consequently, if all Mr. Kambli’s challenged votes were bad 
and all Mr. Hosinani’s 1,118 challenged votes were good Mr. 
Hosmani would be entitled to be returned in place of Mr. 
Kambli. 

The Commission, therefore, began witli the examination of 
Mr. Kambli’s challenged votes. The majority of the ballot 
])apers on which his challenged votes were recorded was ex- 
q^mined and he was found to De entitled to 104 valid votes on 
the papers examined. 

As the addition of 104 valid votes to Mr. Kambli’s admitted 
total of 10,639 placed him beyond Mr. Hosmani’s reach even if 
Mr. Hosmani’s challenged votes were all held to be good, it 
was no!- considered necessary to continue the examination of 
Mr. Knmbli’s .challenged votes or to examine those of Mr. 
Jog or Mr. Hosmani at all, as no decision on them would have 
affected the return of Messrs. Jog and Kambli as duly effected 
candidates. 

The Commissioners wish to bring to the notice of Governmenl'^ 
that the printed page of the form on the front of the ballot 
papers, used for this constituency, ignored the special direction 
given in the note below J’orm I and appearing at page 53 of the 
Bor.'bay electoral rules and the Bombay electoral regulations 
Government Publication of 1923), In the ^ballot papers 
in question, while there were only four candidates at the 



election, the ballot papers provided six spaces, with the result 
that several marks purporting to be votes were recorded either| , 
in one or other of the blank spaces below the last candidate’s * - 
name, and in the opinion of the Commission gave reasonable j ^ > 

ground for at least Mr. Hosmani, the fourth candidate on the/ 

.paper, to contend that all the marks made in the blank i 
space below his name or symbol were intended by the voters! 

^ for him. 

In this case, however, the Commission came to the conclusion 
that the result of the election could not be considered to have 
been materially affected, as even if the benefit of such marks 
were given to Mr. Hosmaui, he could iiot claim to succeed. 

The Commissioners consider that the respondents, Messrs 
Jog and Kambli have been duly elected. 

On the question of costs, the Commission think that the 
respondents Messrs. Jog and Kambli are entitled to their 
costs. The petitioners must pay Ks. 140-4-0 in respect of 
costs of witne^sses and Rs. 100 for pleaders’ fees in the two 
petitions and Rs. 4 for stamps for vakalats. One set of costs 
only is allowed for both petitions and for both respondents. 

Under the circumstances of this case and having regard to . / 

the irregularity in the form of the ballot papers noticed above, 
the Commission is of opinion that Grovernment should receive 
only three-fourths of the cost of setting up this tribunal, and 
costs incidental thereto, out of which, one-half should be i 
recovered from Mr. Hulkotti and one-fourth from Mr. Hosmaui. 

The petitioners shall bear their own costs. 

M. B. CHAUBAL. 

C. E. PALMER. 

P. B. SHINGNE. 

Report of the Gommissioner appointed by the President to 
make the recount of the votes given in the election for the 
Dharwar District Non-‘Mahomedan Rtiral Constituency. 

1. I made the recount in the Collector’s Office at Dharwar 
on the 6th, 7th and 8th March 1924 with the help of the 
Collector’s establishment in the presence of the candidates, 
their representatives and agents. 

2. In view of the allegation made in the petition of Mr. 
Hulkotti that the candidates and their agents had not been 
allowed a reasonable opportunity to inspect tlie ballot papers 
when these were counted by the returning officer I allowed the 
candidates to inspect and object to ballot papers, and those 
alleged to have been wrongly accepted by the returning officer 
were kept apart for the Commission to decide as to the validity 
of the objections made. 

lo. 
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?}, The result of the recount was as follows :— 

For Mr. Jog, the undisputed votes were ... 10,842 

For Mr. Kambli, the undisputed votes were ... 10,639 

For Mr. Hulkotti, the undisputed votes were... 10,139 

For Mr. Hosinani, the undisputed votes were... 9,588 

4. The challenged votes were :— 

For Mr. Jog ... ... 142 

For Mr. Kambli ... ... 190 

For Mr. Hulkotti ... ... 189 

For Mr. Hosmani ... ... 1,118 ^ 

o. The challenged votes have been kept separate for the 
Commission to decide as to their validity or otherwise. 

C. E. PALMER. 


Belgaivm^ 10th Marehy 193//^, 


CASE XXIL 
DIXA.TPOR (M. R ) 

Maulvi Yaquiuuddi 11 Ahmad ... Petitioner, 

versus 

Maulvi Kader Eux .. ... Respondent No. 1 ' 

Munshi Mafizuddiii Chaudhury Respondent No. S. 

This is a j)etition by Maulvi Yaquinuddiii Ahmad, oue of 
the candidates at the election for the Dinajpur Muhamniadan 
constituency, challenging the return of the successfuJ candi¬ 
date Maulvi Kader Bux, respondent No. 1. Briefly stated, the 
election is challenged on the ground that corrupt practices 
were committed, viz., (i) a corrupt practice under clause 3 of 
part I of schedule Y of the election rules in that the agent or 
agents of the successful candidate’s agent procured or abetted 
the personation of a voter Jhoru Mainud Mandal at the polling 
station at Habra School; (2) a corrupt practice under the same 
clause ill that the su(x*essful candidate himself procured or 
abetted the i)ersonation of a voter Kafuruddin Shaikh at tlie 
polling station at the Dinajpur Municipal Office; (3) a cliarge 
under clause 4 of part I of the said schedule in that false state¬ 
ments of fact relating to petitioner’s conduct were made in the 
leaflet referred to as exhibit A in the petition ; and (4) a corrupt 
practice under rule 8 of part II of the said schedule is that 
the leaflet, exhibit A, does not contain the name and address 
of the publisher thereof on the face of it. On these allegations 
the petitioner asks that the election be declared void and that 
lie be declared duly elected. 

EoiSpondent No. 1, the successful candidate, denies all the 
charges; he has also in his written statement contended that 
the election petition filed by the petitioner is not in proper 
form, and has not been properly verified ; he also questions the 
power to allow amendment of the petition. 

Respondent No. 2 lias taken no part in the proceedings. , 
We had no hesitation in declining to consider the objections, 
taken by respondent as . to the form, verification, and amend¬ 
ment of the petition allowed by His Excelkmcy on the ground 
that it is not open to us to consider what happened from the 
filing of the petition to the appointment of the commission. 
We also held that under rule 33(3) we have clearly power to 
allow amendment of particulars. 

We also decided in respect of petitioner’s claim to be declared 
duly elected that the prayer could not be seriously entertaineicl. 
Respondent No. 1 obtained 4,380 votes, respondent No. 2 
obtained 1,304 votes, and jetitioner obtained 190\ Petitioner 
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declared in his petition that respondent No. 2 had agreed 
! that he will not claim his preferential right” and it was assert¬ 
ed at the bar and not denied, though not proved, that a formal 
I deed of release had been executed to that effect. It is clear 
that such an agreement can have no effect whatever and that 
; it is an interference with the right of the electors of the cons- 
tiiiency to select their representative by their v6tes. Even if 
there had been no other candidate it is clear to us that when 
polling has taken place the Commissioners cannot declare a 
} defeated candidate to have been duly elected unless after strik- 
I ing out the invalid vot^s on both sides it is found that the 
! claimant has polled the largest number of valid votes actually 
i given. We consider in view of the novelty of election proceeci- 
iTigs in this country that rule 34 of the electoral rules might 
be amended so as to aff*ord some guidance to petitioners as to 
the circumstances in which such a claim is proper. 

} We further decided that as the respondent No. 1 accepted 
resi)onsibility for the publication of the leaflet, exhibit A of 
the petition, which is exhibit 2 of these proceedings, and as it 
did not contain the name and address of the publisher on its 
face, the fourth «oiTupt practice charged had been clearly made 
out, but that as the petitioner asserted and respondent No. 1 
admitted that the leaflet was distributed by the agents of this 
respondent the omission could not possibly be held to have 
materially affected the result of the election. Under rule 44 

(1) (a)'this corrupt practice would not, therefore, invalidate 
the election. We accordingly declined to frame an i>ssue on 
this point, but reserved for our consideration the question of 
what recommendation, if any, should be made by us as to the 
exemption of the respondeut from the disqualification incurred 
by hiiti. 

After deciding these matters we framed the following 
issues 

(1) Does the leaflet exhibit A, containing as it does 

extracts from the report of the committee on the 
Amendment of the Bengal Tenancy Act without 
the observations in the note of dissent thereto, 
amount to a false statement as to the conduct of 
the petitioner ? 

(2) If so, did the respondent No, 1 believe it to be false 

or did he not believe it to be true ? 

(3) Is the statement at the bottom of the leaflet, exhibit 

A, that the committee recommended the proposals 
to be carried into law false ? 

(4) If so, did the ^respondent believe it to be false or did 

he not believe it to be true ? 

(5) Was either of such statements, if false, reasonably 

' calculated to prejudice the prospects of the peti- 

r-imieUfl election ? 
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(7) 

( 8 ) 
( 9 ) 


(6) is the charge of personation in paragraph 12(a) of 
the petition established 1 ■ s ^ i 

If soj was the personation at the instance of, or with 
the connivance of> the respondent’s agent 1 
is the charge of personation in paragraph 12(i!>) 
of the petition established \ 

If so, was the personation at the instance ofj or with 
the connivance of; the respondents 
Of these the issues in relation to the leaflet have, at the hear¬ 
ing, been found to be the most important, and we therefore 
reserve them to be dealt with last of alL 

Issues Nos. 6 and 7 relate to the charge of personation it 
Habra. The only evidence adduced on this charge is that at 
that polling station the vote of a man claiming to be Jlioru 
Mamud Maudal was challenged. No further evidence having 
been adduced by petitioner we decided that no case had been 
made out which respondent was called on to meet and find that 
this charge of personation is in no way proved and that issue 
No. 7 does not arise. 

Issue No. 8 deals with the charge of personation at the. 
Dinajpnr Muuiciiial Office. It is clearly proved by the evidence 
on both sides that apart from the man who is said to have 
personated Kafuruddin six persons ^ only were present in the 
polling booth, viz. the presiding officer, the polling officer, the 
petitioner and his polling agent, and the respondent No. 1 and 
his polling agent. All these have been examined, and as to 
most of the facts in connection with the incident there is no 
dispute. That a man giving his name as Kafuruddin and his 
father’s name as something quite different from Abdul Hakim 
appeared at the poll; that his vote was challenged by the 
petitioner but that he was allowed to vote after identification, 
the flecessary entries being made in the list of challenge votes ; 
that subsequently another man appeared who gave his name 
either as Kafuruddin or as something slightly different from 
it and his father’s name as Abdul Hakim, an I that his vote 
was taken on a tendered ballot paper, are undisputed facts. 

It was argued before us that personation being a corrupt 
practice a corrupt motive must he established, and that if a 
man has an innocent motive, or acts under a bona fide mistake, 
he cannot be held guilty of personation. That this is the 
English law as to personation seems certain, and the .same view 
was adopted in this country in the Punjab South East Towns 
case reported at page 166 of Hammond’s Indian Election Peti¬ 
tions. We are, however, unable to agree with this view and 
would observe that in the precedent above quoted the Commis¬ 
sioners followed their decision in the Bohtak case (Hammond, 
page 183) which relates to an offence defined in section 17iC 
of the Penal Codi, in which the word “ voluntarily ” occurs 
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and not to an offence defined in section 171D in which no such 
word is to be found. As our view leads to the apparently 
absurd conclusion that a man may be convicted of an offence 
under section ITIF^ however innocent his intention, we consider 
it desirable to gi\e our reasons for the view in order that the 
j question of removing this apparent defect in the electoral law 
may be considered. The definition of personation in the elec¬ 
tion rules and in the Penal Code is taken from the English 
; Corrupt and Illegal Practices Prevention Act of 1883." By 
I that Act personation is declared to be punishable as a felony, 

1 The Act itself is silent as to the motive or intention of the 
! offender, but the doctrine of 7nen8 rea as applicable to felonies 
j has led to the decision in P]ngland that before a corrupt practice 
can be held to have been committed a corrupt motive (which 
1 the later authorities show may exist without any moral corrup- 
: tion) must be established. In this country the doctrine of 
, meiis Tea has been held inapplicable since the passing of the 
' Penal Code on the ground that the definitions of offences in th » 

: Code describe the intention, knowledge, etc., which must be 
J proved before a particular offence can be held to have been 
I committed. We are therefore unable to follow the English 
J courts in applying the doctrine of 'inens rea and are compelled 
r to look to the section itself in the Penal Code and to interpret 
it as it stands with reference to the various definitions in the 
Code. The section being silent as to the intention or know¬ 
ledge of the offender and containing, so far as we can see, no 
word tlie definition of which introduces any questionof know- 
leige or intention, it ne(;essarily follows that the offence must 
be held to have been committed wdienever the requisite facts 
have been proved, regardless of the intention or knowdedge of 
the offender. 

! There is a further difficulty in the way of our accepting the 
English rule that a corrupt practice cannot be proved unless 
a corrupt motive is shown. Every electoral offence described 
ill schedule V is called a corrupt practice. In English Law 
! there is a clear distinction between corrupt practices and 
I illegal practices, and in the case of the latter motive or 
: intention is immaterial. Schedule V includes ivhat arecorripit 
' practices in England as w’^ell as what are illegal practices. If 
therefore tlie English rule as to corrupt practices be followed, 
practice such as the hiring of a liquor shop as a committee 

( room, which is quite clearly meant to be forbidden absolutely, 
will in this country be permissible if the intention of the 
hirer is inno -ent. 

We therefore hold that we are not concerned with the honesty 
or otherwise of the person said to have committed personation 
provided his acts fall within the wwds of the rule. On the 
evidence before us in this case we are fully satisfied that there 
is olily one entry in the electoral roll under wdiich either of the 
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two per .sons who voted can come, viz. entry No. 36 of Ward D. 
in which the elector’s name is given as Kafuriiddin and his 
father’s name as Abdul Hakim. We are fiirther satisfied that 
each of the two persons.is qualifiel and that both should liave 
been on the roll. The first man’s name is that given in the 
roll, but father’s name does not tally ; the second man’s name 
is, we are convinced, Kafiriidain alias fifafarnddin; he gives his 
father’s name as Abdul Hakim, but in his service roll in the 
District Judge’s office, where he is employe! as a process-server, 
his father’s name is given as Hakim 3duhammad. While it 
would appear to be more probable that the entry in the roll is 
intended to refer to the second man, it is impossible to say with 
any certainty that it does refer to him and to him alone. Per- 
soaation is a criminal offence, and before the offence can be 
held to be established it must be proved that the person entered 


in the roll is beyond any reasonable doubt some one other than i 


the man charged with ][ ersonation. We find it impossible to ' 
say on the materials before us that either of these two would 
be voters is, or is not, the voter entered in the roil, nor do we 
see any chance of ootaining any more light on the matter by 
calling any fnrtlier witnesses. We accordingly hold that this 
charge of personation has not been proved. We wish to add 
that in coming to this conclusion we have considered the 
novelty of election }>rocedtire in this country and the knowledge 
of that procedure which may reasonably be expected; but we 
would re.spectfully follow the 1 recedent of t\w Boston case hi 
1878, wliich is reported in 2 O’Malley and Hardcastle at page 
165 and observe that it by no means .Ibllows that , either this 
commisson or any other commissioji will, even on the same 
apparent state of facts, hoi 1 in any subsecpient case that tlie 
offence of personation has not been committed, for in each case ] 
the existing state of knowledge and the existing circumstances I 
have to be considered. 

In view of our decision on issue No. 8 the question raised 
in issue No. 9 does not strictly arise ; but as the charge has 
been made we think it only fair to respondent No. 1 to say 
tliat in our opinion even if Fakuruddin, the first comer, had 
been held guilty of personation, the evidence before us in no 
way establishes that the candidate himself did anything impro¬ 
per. We have not been asked to, and do not, hold that peti¬ 
tioner has intentionally given an untrue account, but a candidate 
at an election generally views the acts of a rival candidate 
through a dense cloud of prejudice and his subsequent, recollec¬ 
tion of any incident is liable to be affected by prejudice. The 
polling agent of petitioner admits that the respondent said he 
did not know the man; and after that statement it is obviously 
impossible to hold that the candidate wa-j abetting persona¬ 
tion. We would however observe that at this polling station 
the polling agent of respondent No. 1 was the brother of the 
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pi^esiding officer. We do not consider the latter in any 
way affected by this as he had no power to refuse to admit any 
authorised polling agent and there is no reason even to siispeet 
in the present case that anything improper was done by either 
of th >se gentlemen during the voting. But the undesirability 
of such a close relationship between the X)residing officer and 
the polling agent of one candidate is obvious, and we are 
surj^rised that the agent in question who is a pleader should 
not have seen the improi)riety of his acting at that ]mrti- 
cular polling station. 

We now turn to the most important question. Although 
issues Nos. 1 to 5 do not specifically refer to the interpretation 
of clause 4 of ]3art I of schedule V it is necessary to consider 
that rule. There can be no question that the leaflet, exhibit 
2, contains no statement about the personal character or 
personal conduct of the petitioner, and it has been strongly 
urged on behalf of the respondent that clause 4 does not 
apply to statements of fact in relation to the public 
conduct of a candidate. To decide this X)oint we have found 
it necessary to refer to the English authorities and we 
desire to express our indebtedness to the learned pleader 
for respondent who has furnished us, both on this question 
and on the other questions of law discussed, not merely with 
commentaries on the ICnglish election law but with various 
volumes O’Malley and Hardcastle’s reports of English 
election cases. The contention urged for respondent finds 
great support from many expressions in the English cases, and 
the rule we have to interpret is practically a verbatim copy 
of the English law. But prima facie the words ‘‘personal 
character or conduct ” do not necessarily show that the conduct 
must be x)ersonal, apart from considerations arising from the 
conditions of a particular country which will be dealt with 
later, there is no apparent principle on which a deliberately 
false statement of fact relating to the public conduct of a 
candidate should be x^ennitted by the election law. Only two 
instances have been brought to our notice or discovered by us 
in which statements as to what was clearly x^^iblic conduct 
have been before the Election Courts in England, but we 
recognize that this may be due to the fact that the general trend 
of the English cases is in favour of the view that statements as 
to such conduct do not concern those courts. The first of the 
cases referred to is the Gockermouth case (o O’Malley and 
Hardcastle, page 155). At jiage 1()3 a statement that a candi¬ 
date voted in Parliament in a particular way is considered. 
Though holding that this was not criticism of xiersonal conduct 
Darling J. proceeded to find that it was to a very large extent 
true, li) the Att^rcliffe case reportc/d in the same 

volume Walton J., at page 223 states, “paragraphs 3 and 4 to 
my’mind relate obviously to public acts and to public conduct' 
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alone. I do not say that they may not be within the Act;" 
he then proceeds to decide the case on the ground that the 
statements are not false statements. We are unable to hold 
that the English authorities definitely decide that only state- . 
ments relating to personal conduct and not those relating to 
public conduct come within the rule. We would observe that, 
it appears to us a matter worthy of serious consideration! ' 
whether the exclusion of statements relating to public conduct' 
from the purview of the rule is desirable under present condi¬ 
tions in this country. .The English law on the subject was. 
only passed in 1895, and if it was intended to exclude public * 
conduct the reason may well have been that the electorate was,;', 
verv largely literate aird also in the habit of reading news-?! 
papers, which were numerous and widely circulated. Falsei | 
statements as to public conduct would therefore not be likely to’ ■ 
mislead most of the electors, and their falsity could be easily and | 
speedily shown. These considei'ations do not seem to apply to 
this coxintry as yet, and in view of the damage which could be 
done to a candidate’s prospects at an election by the circulation 
of false statements as to his public conduct we are very doubtful , 
whether the rule was ever intended in this country to exclude ■ 
such statements. We are, however, relieved of the necessity 
of deciding this question definitely in view of our conclusions 
on the question whether the present case can be brought within 
the rule at all. 

The petitioner’s case is that the leaflet deliberately ascribes 
to him opinions on the amendment of the Tenancy Act which 
he does not hold. Respondent’s case is that the leaflet deals 
with the report of the committee and not with the views of the 
individual member,s thereof. We are fully satisfied that if the 
leaflet professes to describe petitioner’s individual opinions it 
contains undoubtedly false statement of those opinions. We 
also hold that if respondeat intended to deal with petitioner’s 
individual* opinions he was bound to refer to the latter’s note 
of dissent before asserting as a fact that petitioner held any 
particular opinion, and that if he did not do so he could not 
expect us to hold that he really believed his statements to be 
true nor even that he did not know them to be false. On the 
other hand, we hold that if the leaflet was issued iii reference 
to the report of the committee there was no necessity to refer 
to the minutes of dissent. We further hold that the statement 
referred to in issue No. 3 clearly relates to the report of the 
committee as a whole and therefore does not come within the 
rule as to «tatement,s about a candidate. We have been 
asked- to hold that if a leaflet contains statements of fact each 
clearly true, but the inference which would be naturally drawn 
from them would, owing to the failure to state certain other 
facts, be false, then there is a false statement of facts in the 
leaflet. We can find no authority in support of this view and 
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1 we are not prepared, in "view of the undoubted latitude allowed 
! to Candidates at elections, to hold that anything except a 
direct statement of fact can come within the rule. Our decision 
therefore must depend on the answer to the question, does the 
leaflet refer to the individual opinions of the petitioner or 
to the report of the committee as a w^hole 1 After full consi¬ 
deration of the matter we^ think tlie answer must be in 
favour of respondent. We see no reason, to doubt his sworn 
statement in view of the perfect frankness with which he 
accepted responsibility for the publication, and his assertion 
receives considerable support from the view of the leaflet 
expressed in Exhibit B, a letter from one of petitioner’s polling 
agents which the petitioner filed in Court of his own accora. 
That the fact of the p etitioner being a member of the com¬ 
mittee was intentionally brought to the notice of the electorate 
is clear, seeing that his name was placed at the head of the 
list and Dinajpur was printed after it. But after considering 
the leaflet most carefully we hold that the state ^ents of fact 
contained in it with which we are concerned are thctt a certain 
committee had submitted a certain report and that petitioner 
was a member of that committee. Both those statements are 
y true and as the electoral law so far as we can see does not 
I concern, itself with opinions, suggestions, inferences or innuen- 
f does but merely with statements of fact, we hold that pietitioner 
i has failed to bring the leaflet within clause 4. We therefore 
answer issue No, 1 in the negative and hold that issues Nos. 
2, 3, 4 and 5 do not arise. 

To sum up, we hold that of the corrup^t practices alleged the 
first three have not been p^rovecl, that the fourth charge under 
clause 8 of p')art I.l of schedule Y has been proved, but that the 
corrupt, practice did not materially affect the result of the 
election. We aceordiugly rep)ort that the respondent No. 1, 
Maulvi Kader Bux, was duly elected by the Dinajpnir Muham¬ 
madan Constituency. We further rep>ort that Maulvi Kader 
Bux was guilty of a corrup>t practice under clause 8 of part II 
of schedule V in that he published the leaflet (exhibit 2) 
without the name and address of the publisher on the face 
thereof. In view of his frankness in the matter and of the fact 
that the cost of p:>rinting the leaflet is included in his return of 
expenses filed before the p^resent petition, we accept his state¬ 
ment that the omission was purely accidental. In view of the 
unfamiliaritv of the electoral law w^e accordingly recommend 
that Ylaulvi Kader Bux he entirely exemp^ted from the disabi¬ 
lity imposed by rule 5 of the electoral rules. 

We have considered the question of costs but see no reason 
to depart from-the ordinary rule that a person who fails to esta¬ 
blish anything but a very, minor part of his case should be 
uiulcteJ in costs. We accordingly recommend that the costs 
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of respondent No. 1, which we assess at Ks. GOO, should be paid 
Dy the petitioner to that respondent and that petitioner should 
bear his own costs. 

E. MILSOM, 

PresidenL 

JADAV CHANDRA BHATTACHARJI, 
AMBIKA CHARAN MAZUMDAR, 

Comm issioners. 

The Zrd April, 1924. 



CASE XX111. 

PER0ZEPU1I(M. K ) 

(Punjab Legislative Council.) 

Pir Akbar Ali ... ... ... Petitioner, 

versus 

Chaudhri Najib-ud~din ... ... Respondent 

The corrupt practices with which the petitioner has charged 
the respondent fall under four heads and the details thereof 
are as follows :— 

/. Bribery — {a' A stolen mare of Chaudhri Badr-ud- 
Diii, elecriou agent of the respondent, was restored 
to him by the respondent, or his relations and 
agents with a view to induce him to serve as an 
election agent and secure the votes and support of 
his friends and relations. 

(6) Respondent’s brother Aziz-ud-Din, a Sub-Inspector of 
Police, in charge of the Kanganpur Police Station 
in the Lahore district managed, through one Wazir 
Ali of Ganja Kalan, to secure arain votes of the 
Ferozepore district for the respondent, in exchange 
for the Kanganpur ]>olice station ^otes^ which 
Aziz-ud-Din was to secure for Mian Shah Nawaz, a 
candidate for the Lahore Muhammadan Constitu¬ 
ency, in whom Wazir Ali was interested. 

II, Publication of False Statements.—{a) The respondent, 
his agents and relations gave publicity to a false 
statement that .the petitioner had made a speech 
in the Punjab Legislative Council on 22nd October 
1923, opposing the release of certain political 
prisoners. 

{b) The respondent, his election agent and his supporter 
M. Kamal-ud-Din, Vakil, gave publicity to a false 
statement concerning the respondent that he was 
susptoded from the post of vSarbrah Zaildar owing 
to his refusal to Aielp in recruiting during the 
War. 

///. Personation of voters .—The respondent’s agents 
Bahadur Khan and Abdullah Khan, procured, or 
' abetted to procure, the applications by several 
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persons for voting papers in the name of absent 
voters at the Miiktsar police station on the 26th 
November 1924 (the polling day). 

IV. Undue influence. —(a) Aziz-ud-*Din, Sub-Inspector of 
Police and a brother of the respondent, along with 
other persons visited Ferozepore district on several 
occasions in order to p\it pressure upon the voters, 
directly or through their relations, to vote for 
respondent. 

(6) The respondent and his election agent got a ^Fatwa ’ 
from several Ulemas to the effect that it was not 
permissible to vote for and elect as their represen¬ 
tative the petitioner, as he belongs to the Ahmedia 
community, and copies of this ‘ Fatwa ’ were widely 
circulated. 

Several Ulemas toured Ferozepore district on behalf of and 
in the interests of the respondent and preached at various places 
that the petitioner was not a Muslim and that, therefore, 
Musalmans should not vote for him. 

We now proceed to discuss the above charges in the order 
in which they are given. 

I. There seems to be no substance in the charges of bribery. 

The legal aspect of these charges has also been challenged 
by the respondent, but we consider it unnecessary to discuss 
it as the evidence relating to the facts, which form the basis 
of the charges, is altogether worthless. 

II. The charge of publishing false statements has also not 
been established. The false statement as regards the speech of 
the petitioner against the release of the political prisoners was 
published in a newspaper called ‘‘Zamindar” and was only 
read in the Bar-room by Chaudhri Badr-ud-Uin. According 
to petitioner’s own evidence, it was contradicted then and there 
by certain other members of the Bar, who stated that the 
report in the Zamindar ” was not correct, and that according 
to the Tribune,” it was Chaudhri Ali Akbar and not P. Akbar 
Ali, petitioner, who had made that speech. It is alleged that 
Chaudhri Badr-ud-Din and other friends of the respondent 
persisted in spreading the report in spite of the contradiction, 
but there is no substantial evidence in sux>port of the allega¬ 
tion. On the other hand, the respondent has produced Pandit 
Daulat Earn, M.B.E., (an advocate and till recently a member 
of the Local Legislative Council), as a witness and he has 
stated that Chaudhri Badr-ud-Din himself also contradicted 
the report in the Bar-room on learning the facts. There is lio 
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suggestion that Chaudhri Badr-ud-Din was himself responsible 
for what was published in the Zamindar and in view of 
the above evidence he connot be held to have given publicity 
to any false statement. 

The second false statement as regards the suspension of the 
respondent does not seem to fall within the definition of publi¬ 
cation ol false statements,’’ as given in paragraph 4 of Part I 
of schedule V of the electoral rules. The definition runs as 
follows:— 

The publication by a candidate or his agent, or by any other 
person with the connivance of the candidate or his agent 
of any statement of fact, which is false and which he 
either believes to be false or does not believe to be true in 
relation to the personal character or conduct of a candi¬ 
date or in relation to the candidature or withdrawal of a 
candidate, which statement is veasonahly calculated to prefudice 
the prospects of sicch candidate's election f 

It will appear from the abo ve that only such false statement 
with respect to the personal character or conduct of a caudidate 
fall within the definition as are ‘^reasonably calculated to 
prejudice the prospects of such candidate’s election.” Now, in 
the present instance, the false statement is alleged to have 
been made with respect to the conduct of the respondent in 
j order to raise liirn in the estimation of a certain class of (anti- 
I Government) voters and thus imjyrove and not to prejudice his 
I prospects. Consequently, the alleged statement cannot fall 
within tlie above definition. The law in* England in this con- 
^^nection appears to be somewhat different. There, any false 
statement made ‘ for the purpose of affecting the return of any 
1 candidate ’ is classed as an ‘illegal practice,’ and the defini¬ 
tion would seem to include ‘ beneficial as well as prejudicial ’ 
statements [vide Sec., I of 58 and 59, Viet. C. 40, and Rogers 
on Elections, Volume II (19th edition), pages 557-58]. But) 
for some reason or other, a different wording has been adopted 
in India. It is, no doubt, possible that a beneficial false 
statement in favour of a candidate might be as harmful to 
.his rival, as a false statement about the rival himself. How¬ 
ever, we must take the definition as it stands and we are 
constrained to hold that it cannot bear the interpretation sought 
to be put upon it by the petitioner. 

Ill. The petitioner had at first relied upon as many as 28 
instances of personation, Ikit on a reference to the marked 
copy of the ‘ electoral roll ’ it was discovered that in a large 
nujnber oY cases, no Votes luid been recorded at all in the 
names of the voters alleged to have been personated. There 
oases were, therefore, given up. Eventually, petitioner pro 
duced evidence only with reference to five cases of personation. 
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The net result is that in two eases, personation may be 
. taken to have teen proved. However, personation, by itself, 

' is not sufficient to avoid an election unless it is proved that 
' it has been committed at the instance of or with the conni** 
! Vance of a candidate or his agents {vide Rule 44 (6) of the 
Punjab electoral rules, and the definition of ‘ personation ’ as 
given in part I of schedule V of the rules). As regards this 
point, the petitioner has produced two witnesses who have 
deposed that on the night preceding the polling day at Muk- 
tsar, it was arranged at the house of Abdulle Khan, an agent 
of the petitioner, that certain persons should personate certain 
voters, who were absent and not expected to come to vote the 
next day. This evidence, however, seems, on the face of it, 
unreliable. The witnesses are men who have admittedly voted 
in favour of the petitioner. Their story that they first intended 
to vote for the respondent and had gone to the house of Abdulle 
Khan on that account and that the next day they changed 
their minds owing to being approached and entreated by cer¬ 
tain agents of the petitioner, sounds quite untrustworthy. It is 
most unlikely that these men went to the house of Abdulle 
Khan, and it is also highly improbable that arrangements for 
personation would be openly made in the presence of 40 or 50 
persona, as deposed to by tliem. 

, Our finding on this charge is that two cases of ‘ pev'^onation ’ 
j have been established, but it is not proved that these were 
I ‘ procured, or abetted ’ by the respondent or his agents. These 
I cases are, therefore, not sufficient to avoid the election undsi* 
rule 44 (b) of. the Punjab electoral rules. Their effect is only 
to reduce the number of votes for the respondent by two ; but 
as the respondent had a majority of 377 votes, the result of 
the election cannot obviously be affected. 

IV, There is no evidence to prove the exercise of any undue 
influence by Sub-Inspector Aziz-iid-din so far as the voters of 
the Ferozepore district are concerned. There is some oral 
evidence to the effect that he visited the Ferozepore district 
and went about canvassing. But he was not a person holding 
any position ofautliority in the Ferozepore district and there 
is in any case nothing to show that as a matter of fact he did 
transgress in any way the limits of lawful canvassing. 

:> The second charge of undue influence with regard to the 
^.distribution of copies of the ^Fatwa’ and the preaching by 
Maulvis is, howevei', important and needs consideration. The 
‘Fatwa’ is a declaration by several Ulemas of different places 
that the followers of Mirza Ghulam Ahmed of Qadian, who are 
known as Mirzais or Ahmediyas, are not true Musalmans and 
cannot be the representatives of Musalmans. The petitioner 
is a Mirzai and his allegation is that this ‘Fatwa’ was oo* 
tainted and circulated by the respondent to prejudice his ^lec- 
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tion. He has also alleged that certain Maulvis were preaching 
at the j)olling stations to the same effect as the ‘Eatwas/ The 
respondent totally denies that the ^Fatwa’ was obtained or 
circulated by him* He has also produced evidence to the effect 
that, as a matter of fact, no copies of any ‘ Fatwa’ were 
distributed at the polling stations, as alleged by the peti¬ 
tioner, nor was there any preaching by Maulvis, 

There is a considerable amount of oral evidehce produced on 
the point by both sides. The oral evidence with reference to 
the ^Fatwa’ and the preaching by the Maulvis is pratically 
the same, and the allegations of the netitioner with reference 
to both will stand or fall together. The oral evidence as 
regards the exact words used by the Maulvis is rather vague 
and unsatisfactory, while the contents of the ‘Fatwa’ are 
definitely known and the case relating to it may be said to 
stand on a better footing in this respect. If the evidence 
relating to the ‘Fatwa’ fails to establish the charge of 
undue influence’ the evidence relating to the preaching by the 
Maulvis must also fail. It will be, therefore, sufficient to 
discuss the evidence with special reference to the ‘Fatwa’ 
only. 

The ^Fatwa’ consists of the opinions of eight Ulemas be¬ 
longing to dfferent places in the Punjab and is, as already 
stated, to the effect that Mirzais cannot be representatives of 
Miisalmans. One of the Ulemas (Habib-ul-Rahman) says that 
Mirzais are inimical to the interests of Islams and that, there¬ 
fore, it is not lawful (< jaiz’) to send a Mirzaiasa representative 
of Alusalmans. Another Ulema, Asghar Ali, Professor, Islamia 
College, says that Mirzais have no concern with Muhammadans, 
nor have Muhammadans any concern with Mirzais, and hence 
Mirzais cannot be representatives of Mupalmans. The others 
do nob give any specific reasons in support of their opinion 
that Mirzais cannot he representatives of Miisalmans. At the 
end of the ^ P^atwa, ’ it is mentioned that Pir Akbar Ali (the 
petitioner), who was a candidate for the Ferozepore Muham¬ 
madan Eural Constituency, is a Mirzai. The ‘Fatwa, ’ is 
signed by Muhammad Khan Muhaligh, of Anjuman Khuddam- 
nl-^^iifia. 

It will be clear from the above that the ^ Fatwa’ was direc¬ 
ted against the petitioner’s election, and the only points that- 
need determination are;— 

(i) Was the ^Fabwa’ obtained and circulated by res¬ 

pondent or his agents ? 

(ii) Did it exercise or constitute an attempt to exercise 

* imilue influence ’ on the voters 1 

(Hi) How is the election affected by the ^Fatwa’? 

(i) The ‘ Fatwa ’ was printed at the ‘ (janpati ’ Press, Moga. 
Toe petitioner called the printer and proprietor of the press, 
but their evidence only shows that a person called Muham- 
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mad Khan got the < Fatwa ’ printed. According to petitioner’s 
^ own evidence, one Muhammad Khan Mubaligh (presumably 
the signatory of the ^ Fatwa’) was reading the ^hatwa and 
preaching at Malout on tiie polling day. But thivS Muhammad 
Khan was not produced as a witness and no attempt has been 
made to prove independently that he was acting under the 
instructions of the respondeat. Abdul Aziz lias deposed that 
Muhammad Khan was with the relations of the respondent wiien 
he distributed copies of the ‘Fatwa ■ and preached to the same 
effect a*-. Malout. But Abdul Aziz is the only witness who has 
referred to Muhammad Khan Mubaligh. This witness came 
to Lahore at his own expense to give evidence and ivS on his 
own admission a friend of the petitioner. We do not consider 
this manN statement, by itself to be sufficient to prove that 
Muhammad Khan Mubaligh was acting witii. the connivance 
of the respondent or his agents,—if not under their instructions. 

Out of the Ulemas, whose opinions are embodied in the 
‘ Fatwa, ’ only one has been produced as a witness, viz,^ M. 
Asghar Ali Riihi, Professor, Islamia College, Lahore. He 
deposes that two persons from Amritsar, ol wliom^he can giv^>. 
no farther details, got the opinion Iroiii him. Ihere ^is no 
other evidence on the record to show who obtained the ‘ tatvva 
and got it printed, and the point remains obscure. The res¬ 
pondent was no doubt interested in obtaining a ‘hatva 
But this fact, by itself, will not justify the conclusion 
that he did so.. For, it is by no means iihprobable that 
some enemy of Mirzais or ot the petitioner in particular 
may have got the ‘fatwa’ vvdth a view to., defeat iiis election. 
On the evidence, as it stands, it must be held that the peti¬ 
tioner has failed to prove that the ‘Fatwa’ was obtained or 
printed by the respondent or by his agents, as alleged by him. 

The petitioner has produced several witnesses who depose 
that copies of tlie ‘Fatwa’ w'ere distributed by the^ lespou- 
dent’s agents or relations at different places, and in some 
places, ill the presence of the respondent and his election 
agents. At Zira and Moga, copies are said to have been 
(iTstributed by Said-ud-Din, a brother-in-law of the respon¬ 
dent. Cbaudhri Badr-ud-Din, election agent is said to have 
been present at Zira and respondent himself at Moga, At 
Bharmkot, the ‘ Fatwas ’ are said to have been distributed 
by Chandhri Badr-ud-Din. At Malout, copies are said to have 
been distributed in the presence of Bahadur Khan and Abdul¬ 
lah Khan, uncles of the respondent. But almost all the wit-• 
nesses, who have deposed to these facts, are interested being 
admittedly agents, relations or friends of the petitioner. There 
is not a single respectable and disinterested witness whose 
testimony on the point could be safely accepted. On the other 
hand, the respondent has produced a number of witnesses, 
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who have totally denied that any copies of ‘Fatwa’ were 
distributed at the above places. Some of these witnesses are 
also interested, but most of them are lambardars, safedposhes, 
etc., and primd facie there is no reason whatever for attaching 
more importance to the petitioner’s evidence on the point than 
that of the respondent. We feel great hesitation in accepting 
the petitioner’s evidence also owing to the fact that there was 
a suspicious lack of particulars with respect to this charge in 
the x)etition. The petitioner stated only in general terms in 
the petition that the respondent and his agents obtained and 
distributed copies of the ‘ Fatwa, ’ and even when he was asked 
to supply further and better parti<iulars/ he was unable to 
supply any details with respect to the charge of ‘undue in¬ 
fluence,’ though he did give a number of details with respect 
to the other charges. The petitioner has himself gone into 
the witness box and now deposed that he was present at Zira 
on the polling day and that a copy of the ‘ Fatwa’ was actually 
given to him by Said-ud-Din himself. His agents have also 
given similar details about other places. Tf the petitioner and 
his agents knew all these details, it is indeed difficult to see 
why these particulars were not given at the very outset or at 
any rate when they were a<ked for. We also find it difficult 
to believe that the petitioner or his agents (especially the 
petitioner, who is himself a lawyer) would have failed to bring 
the fact to the notice of the presiding officers, if copies of the 
‘ Fatwa’ were openly distributed at the polling stations in the 
manner now alleged. In the Darhlianga"*^ (North-East) case of 
1920, the failure of petitioner’s out-agents to complain to the 
presiding officers was taken, in similar circumstances, to be a 
clear indication of the falsity of their evidence (see D. E. P. IT 
at page 104). After carefixlly weighing the evidence on both 
sides, and the other circumstances referred to above, we are 
unable to place any reliance on the petitioner’s evidence as 
regards the distribution of copies of the ‘ Fatwa, ’ by the agents 
or relations of the respondent. 

(ii) One of the contentions of the respondent with respect to 
this charge was that the ‘Fatwa’ does not constitute any 
attempt to exercise ‘uiidiie influence’ at all, as it merely 
expresses the opinion that a Mirzai is not a fit person to repre¬ 
sent Musalrnans, There is, we think, considerable force in this 
contention. The definition of ‘ undue influence, ’ as given in 
schedule V of the electoral rules of 1913, is no doubt very wide 
in its terms and Includes ‘ any direct or indirect attempt to 
interfere with the free exercise of a voter’wS electoral right. ’ 
But this cannot-be taken to stmt out even, legitimate canvas¬ 
sing. In England, the right of the clergy to exercise their 
influence within certain limits is well established. The limits 
are clearly defined in tlie ^Longfc^d^ and ^ Qolway^ cases 
(see 2 O’M. and H. 16 and 1 O’M. and H. 305). In the ‘ Sout h 

^ • Xudifta klectiioQ FetTtioua VoL 1, page 94. ^ 
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Meath^ case O’Brien, J., remarked that the rule of law, as laid 
down in the Longford case, is, * in substance, this, that it is 
the undoubted right of the clergy to canvass and induce persons 
to vote in a particular way, but that it is not lawful to declare 
it to be a sin to vote in a different manner or to thereaten to 
refuse the sacraments to a person for so doing ’ (4 O’M. and H. 
at 132). The explanation given in clause (6) under the 
definition of ‘undue influence’ suggests that the rule is not 
intended to be different in India, The definition of ‘undue 
influence’ given in the electoral rules of 1920 has been, no 
.doubt, modified, and spiritual undue influence is not now res¬ 
tricted to ‘ inducing a person to believe that he will be the 
object of divine displeasure or spiritual censure. ’ But the 
‘explanation’ may be fairly taken to indicate the nature, if 
nob the scope of the spiritual undue influence contemplated by 
the rule. In the present instance, the ‘ Fatwa’ merely sajB 
that Mirzais have no concern with Musalmans, that they are 
inimical to the interests of Islam and that they cannot be the 
representatives of Musalmans. It does not declare it to be a 
sin to vote for Mirzais, nor is there any threat held out to those 
who will vote for Mirzais. Habib-ul-Rahman, one of the 
Maulvis, whose opinions are given in the ‘ Fatwa,’ says that it 
is not ‘ lawful ’ (‘jais ’) to send a Mirzai as a representative of 
the Musalmans, but the reason he gives for his opinion is that 
Mirzais are inimical to the interests of Islam. It was argued 
by the petitioner that.this is.or at least would be construed to 
be tantamount to a declaration that it is sinful to send a 
Mirzai as representative. But no evidence has been produced 
before us to show that the use of the word ‘jais’ would convey 
this meaning. There is no evidence, moreover, to show that 
the Ulemas, whose opinions are given, exercise any influence 
amongst the voters of the Ferozepore District. Asghar Ali, the 
only who was pjodiiced as a witness, is only a professor 

in a eollege. There is no reason to think that he would exercise 
any such influence as a spiritual leader, as for example, a Pir, 
or that his word would be taken as a command. {Several of 
petitioner’s own witnesses have stated that they voted for him 
I in spite of the ‘ Fatwa.’ Undue influence must be established 
by evidence and cannot^ be arrived at by conjecture (2. O’M. 
and H. 200, and 1 I. E. P. 137). It must be remarked further 
that we are dealing here with a case of reprO'entation of a 
Muhammadan constituency and it cannot be said that religion 
had nothing to do with the election. According to the electoral 
rules, only a Muhammadan can be elected to represent a 
Muhatnmadan constitiiency. The petitioner’s own evidence 
shows that Mirzais look upon other Muhammadans as ‘ kaffars ’ 
(see P. W.-4 who calls himself a Maulvi). It is not unnatural 
under the circumstances, that non-Mirzais should look upon 
Mirzais in the same way. We do not see why it should not be 
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■ open to uon-Mirzai Maulvis to say to non-Mirzais voters that 
Mirzais are oppost^cl to their interests and cannot be their propes 
representatives. The point is not perhaps free from difficulty 
bat on the evidence, as it stands on the record, we are not 
satisfied that the contents of the ^ Fatwa ’ transgress the limits 
of legitimate advice and constitute ‘ undue influence.’ 

(Hi) However, even if the ^ Fatwa’ were supposed for the 
sake of argument to constitute ‘ undue influence ’ within the 
definition of the term in India, the result of the election will 
not be affected in the present case. As ^ ageuc> ’ is not estab¬ 
lished, the case does not fall under clause ib) of rule 44 of the 
electoral rules. As regards clause (cl) of the same rule, there 
is no evidence to show that the election has not been a ‘ free 
election’ owing to a large number of cases in which undue 
influence has been exercised. We have already disbelieved the 
evidence as regards the distribution of the copies of the 
^ Fatwa’ at the polling stations. The evidence of the printer 
Hardit Singh shows that only 200 copies were printed. The 
number of voters was over 2,000. If there was any intention 
to circulate the ‘Fatwa’ widely, probably a^ large nurnber of 
copies would have been printed. The petitioner’s witnesses 
have mentioned certain Voters as having been affected by the 
‘ Fatwa.’ Bat the voters themselves were not produced, with 
the ex ception of one person, who is a near relation of the 
petitioner. On the other hand, opt of the persons, who 
were supposed to have been affected, some have been produced 
by the respondeat and hav^e clearly stated that they saw ,no 
‘ Fatwa ’ and they voted for the respondent, because they con- 
si ^erel him to be a better caiididate. Over 2,000^voters voted 
at the election. Respondent had a majority of 37/, as already 
stated. There is no evidence To show that any appreciable 
number of voters were really affected by the ‘ Fatwa and there 
is, therefore, no reason to sujpose that the ‘ election ha^ not been 


free: The result of the election is, therefore, not affected in 
i any case. 

All the charges of ‘ corrupt practices ’ brought by the peti- 
n tioners against the respondent have thus failed. We now come 
- to the remaining charge, viz., that the return of expenses filed 
by the respondent is incorrect and false in material particulars. 
This c’harge will not, by itself, avoid the election, but will 
serve to disqualify the respondent and may eventually lead 
to his seat being declared vacant. The petitioner has, however 
failed, in our opinion, to substantiate this charge also. The 

petitioner allegedUat a number of items of expenditure v\ere 
not included in the return of expenditure. But he has pro¬ 
duced no reliable evidence to show that (i) any expenditure, as 
aileyel by him, was actually incurred, and (ii) that it was 
"^incurred ‘on account of or in respect of the conduct and 
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management of the election.’ He has merely contented him¬ 
self with producing evidence to show that some persons alleged 
to have been working on behalf of the respondent were seen 
at certain places on certain dates. But there is no definite 
evidence to show that they went there in connection with the 
election only and that they, as a matter of fact, incurred any 
expenditure not giveii in the return of expenses. To take for 
example the second item in the particulars of the return to 
which the petitioner has objected. He has alleged that Aziz- 
ud-Din, brother of the respondent, visited Ferozepore on certain 
dates for the purposes of the election. But the only evidence 
produced is that Aziz-ud-Din was seen on one day going in a 
tonga with certain persons and that he asked some persons 
whom he met at a clrcumcisio'n ceremony to vote for fhe res¬ 
pondent. But there is no evidence on the record to show that 
Aziz-ud-Din had come to Ferozepore district merely for the 
purposes of the election or that he went to the circumcision 
ceremony only with a view to canvassing. Evidence of this 
type cannot obviously be held to be sufficient to disqualify a 
person. In the absence of any substantial and definite 
'evidence, it seems useless to enter into any further detailed 
discussion of the items; for we are clearly of opinion that 
the, evidence produced is quite inadequate to declare the 
return of. exi)enses to be ‘ incorrect or false in material parti- 
culai’s.’ _ 

We have now to deal with the recriminatory petition of 
the respondent* This was framed more or less on the same 
lines as the petition itself. There were a number of charges 
of corrupt practices, viz., bribery, undue influence, persona¬ 
tion, publication of false statement, treating and use of hired 
conveyances to take voters to the polling station and the cor¬ 
rectness of the return of expenses filed % the petitioner was 
also challenged. But no serious attempt was made to sub¬ 
stantiate these charges. The charge of personation was given 
up. Out of the others, there is not a title of evidence to 
support the charges detailed in paragraphs 2, 6 and 7, As 
regards ‘ bribery,’ there is practically nothing beyond the 
statement of a solitary witness that certain voters of the 
village Chhotian Kalan were paid Rs. 5 each in consideration 
of their votes. A couple of witnesses have stated that the 
petitioner, who is a legal adviser to the Mamdot State, threa¬ 
tened the lessees of that State in order to secure their votes. 
We consider this evidence to be wholly inadequate to prove the 
charges. As regards treating and the use of hired conveyances 
there is a certain amount of oral evidence. One iViuhammad 
Beg who is alleged to have been an agent of the petitioner, 
has deposed that he took several voters in hired tum-tums 
to the polling station, that the hire was paid from the peti¬ 
tioner’s funds. Ata Muhammad Khan, Extra Naib-Tahsildar, 
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and Ismail, tiim-turn <lriver, have supported the above state¬ 
ment, and Ata Muhammad Khaa had also deposed that the 
voters were fed by tlie petitioner’s agents. The petitioner has, 
on the other hand, produced Muhammad Husain Khan, Risal- 
dar, one of the voters alleged to have been taken in Ismail’s 
tum-tum, as his witness and he has contradicted the above 
witnesses. On the whole, the evidence produced does not 
seem to be sufficient to justify a finding against the petitioner. 
As regards the return of expenses, tlie respondent’s evidence 
is of no better type tlian that of the petitioner and is altoge¬ 
ther meagre. We consider respondent’s evidence to be in¬ 
adequate to establish any of his allegations and consequently 
the recriminatory charges also must fail. 

As a result, we recommend that both the petition and the 
recriminatory counter-petition should be dismissed. In the 
circumstances, the parties should be left to bear their own 
costs. 


M. V. BHIDE, President 



CASE XXIV, 

GOLAGHAT (N.M.R.) 


(Assam Legislative Council.) 


Srijut Tara Prasad 

versus 

Kai Bahadur Devi Charan Baruah 


... Petitioner^ 

... Respondent* 


The petitioner Srijut Tara Prasad was a candidate for election 
from che Non-Muhammadan Rurj^l Constituency of Grolaghat to 
the Assam Legislative CouneiL 

His nomination paper was duly j)J'^«eLted to the returning 
officer Babu Jagat Chandra Das on the 27th of October 1923. 
It was rejected by him on the 29fch of October 1923. The order 
rejecting it is endorsed on the nomination paper as follows :— 
‘‘Rejected. It is found that the candidate’s name as entered 
here is not in the electoral rolls. Tlie name of t he sub-division 
against the names of the candidate, proposfu, and seconder is 
not given as required by the foot-note. This is non-compliance 
with the provision of rule 11. Rejected under regulation 13 (1) 
(ui) and {iv)* ” 

The p>resent petition was filed on the 21st of December 1923. 
In it the petitioner submits that his nomination was improperly 
rejected. 

The question for decision is whether the returning officer was 
i*ight in rejecting the nomination, and. if not, whether the 
result of the election has been materially affected by the 
jTuproper refusal of the nomination. 

In the nomination paper we find the number of the candidate 
in the electoral roll of the constituency in which he i- registered 
as an elector is gi -en as 6312. But on turning to the electoral 
roll we find number 6312 of the roll is Tara Prasad Biirua. 
Hence the returning officer’s finding that.the candidate’s name 
js not to be found in the electoral roll. 

The petitioner has explained that he changed his name in 
August 1923 from Tara Pra-^ad Barua to Tara Prasad. This is 
corroborated by an entry on page 796 of the Assam Gazette 
of the nth of August 1923, in which it is directed that in a 
certain previous notification 6f the Gazette ‘ Srijut Tara Prasad’ 
is to be read for‘Srijut Tara Prasad Barua. ’ We have taken 
evidence and satisfied ourselves that the candidate ‘ Tara Prasad ’ 
is the individual who is entered in the electoral roll No, 6312 
a? ‘Tara Prasad Baruat-*’ 
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The candidate himself as well as the proposer and seconder 
, were present at the scrutiny of the nomination paper but were 
not questioned as to the identity of the nominee which they 
' could easily have established. In these circumstances we think 
that the nomination paper was improperly rejected on this 
ground. 

We also think that the fact that the name of the sub-division 
I is not given against the names of the candidate, proposer, and 
I seconder in the nomination paper was not a proper ground for 
\ rejecting the nomination, inasmuch as the footnote to schedule 
III, referred to by the returning officer, only requires the entry 
of the sub-division in cases where the electoral roll is sub-divided 
and separate serial numbers are assigned to the electors entered 
in each sub-division. In the .present case there was no such 
sub-division of the electoral roll, and the entry of the sub-divi¬ 
sion was not esseiitiah 

finally, we have to consider whether the improper rejection 
of the nomination has materially affected the result of the 
election. 

On this point it has been urged on behalf of the returned 
candidate Rai Bahadur Debi Oharan Bariia that, inasmuch as 
the nomination should have bee.i rejected uiuler electoral riile 
6(f) on the ground that the ca ididate wavS under 25 years of 
the fa^'f that the nomination was improperly rejected on other 
grounds has' hot materially affected the result of the electiomWi 

The evidence shows that the returned candfidate objected at 
the time of the scrutiny of the nomination paper that'Ae 
petitioner was not eligible for nomitiation . heiug under'25 
years of age. But, instead of making any enquiry into 
of the candidate^ it appears that the returning officer said he 
could not go behind the electoral roll which showed the a^e of 
the candidate to be 2;\ [Incidentally this,would show that he 
accepted the identity of the candidate with. No. (5812 of the 
electoral roll.] Now under regulation 18 (2) (q) il isjaid down 
that for the purposes of this regulation the pmdaction .of any 
certified copy of an entry made, in the electoral roll of any cons¬ 
tituency shall be conclusive evidence of the right of any elector 
named in that entry to stand for..election or to subscribe a 
nomination paper, as the ca^e may be, unless it is j roved that 
the candidate is disqualified under rule 5 or rule (> or, as the 
case may be, that the proposer or seconder is disqualified under 
sub-rule (4) of rule 11. ’’ In the present case Rai Bahadur Debi 
Oharan Barua offered to prove that the candidate was under 25 
years of age and we think the. returning officer should not have 
refused to enquire into the questioq of age. We have therefore 
considered all the evidence produced as to the age of the 
petitioner. He has produced his horoscope and we hav 
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examined jt^andifc Sri Khageswar Sarma Bidjaratna who made 
it at the order of the petitioner’s father Srijut Someswar Sarma 
whom we have also examined. 

On the other hand, the returned candidate has produced the 
Univ^ersity calendar showing that the petitioner’s age, as given 
to the University, was 17 years 10 mouths on the 1st of 
March 1919. This would make his age about 22 years and 6 
months on the date of the nomination, whereas, according to 
the horoscope (prepared according to the witness on the 2.4th of 
April 1898, 6 or 7 days after his birth) he was about 2d years 
and 6 months of age when nominated. His age was first 
entered in the electoral roll as 22 years, but this was subse¬ 
quently revised by an order of the registering ofl5cer Mr. H. 
Weightman, dated the 11th October 1923, as follows :—‘^Have 
seen Tara Prasad, his original horoscope, and the writer of it; 
I am satisfied that his age is 25 years and o ^-'^nths odd. 
Under regulation 8 his age will be altered in the electoral 
The petitioner’s witnesses can only fix the date of his birth bv 
a reference to the horoscope, and there is practically no cor¬ 
roborating evidence. Still we think that in the circumstances 
it was for the opposite party to show that the petitioner was, 
in fact, under 26 at the date of nomination. This, the opposite 
party has been unable to do since we think the entry in the 
University calendar is'not in itself sufficient, and we do not 
know who was responsible for the first entry of age in the elec¬ 
toral roll. 

We therefore find that the petitioner was not disqualified 
for nomination, and that the returning officer was right in not 
rejecting his nomination under rule 5 (f) on the ground of age. 
Inasmuch then as the returning officer improperly rejected the 
petitioner’s nomination paper on the two grounds referred to in 
the petition, we hold that the returned candidate Kai Bahadur 
Debi Charan Barua has not been duly elected, and the electioii 
is therefore void. We recommend that costs be assessed at ten 
gold mohurs to be paid to the petitioner by Kai Bahadur Debi 
Charan Barua, the opposite party. 


E, E. JACK ] 

I 

The 16th FehriMry, 19^^. H. K. jS'IYO(xI ^ Commissioners. 

J. BOEOOAH j 
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case XXV. 

GUUGAON-^^J/^/ HISS All (M. H)- 


(Punjab Legislative Coungix..) 


Hayat Khan 


Fetitionevy 


versus 


Sahib Dad Khan 


... Eesj)ondenU 


The petitioner has called in question the election of the 
respondent on tb^ ground of a number of corrupt - practices 
alleged to have tieen committed by the respondent and certain 
other 1 'regularities. The respondent denied the allegations 

uiie petitioner and also put in a recriminatory statement 
against the petitioner. Issues were framed on the pleadings 
of the parties on 8th March 1924, and the petitioner was 
ordered to produce his witnesses on the six days cornmen.eing 
with the 28th instant. As the petitioner proposed to prodnce 
a large number of witnesses these daysAvere set aside solely 
fo.v his case. On the 27tli March the petitioner was distinctly 
(irdmed to take out the summonses by Monday (Ist April) to 
ttie Senior Sub-Judge, Gurgaon, and pay the diet money there, 
and was also told that he would be held responsible for getting 
the service effected. 

^ The petitioner lias, however, entirely failed to comply with 
the abo\ e orders, with the result that not a single witness has 
bj^en summoned and the petitioner is not in a position to 
produce airy evidence during the week set apart for liirn. The 
petitioner did not deposit the process fees even till the 4th 
April. As regards the subsequent events the petitioner’s alle- 
gatiohs are as follows :~ 

On the 11th April the petitioner’s counsel got the summonses 
and then sent them by registered post to the petitioner. The 
petitioner alleges that he did not receive the summonses till the 
19th.. On the 21st instant he handed over the summonses to, a 
pleader at (Turgaon, named Mustaq Ahmad, for getting them 
issued, through' the >Senior Sub-Judge. Petitioner left Gurgaon 
on the 21st instant. On the 26tli instant he again went to Gur¬ 
gaon and learnt that Mustaq Abroad had put in an application or 
made a statement in the court of the Senior Sub-Judge, Gurgaon. 
that there was some likelihood of a compromise, and that the 
processes need not. issue as Farzand Ali and Abdul Majid, 
agents of the respondent, had told him (Mustaq Ahmad) that 
it had been settled that this court will be requested only to 
griint an adjournment (for the comproxiiise). A telegram was 
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fcliexi yeiit to respondent and respondent reached’ Gurgaon on the 
25th instant. The respondent stated that he would consult his 
counsel as regards the question of adjournment. It was, however 
top late ty this time to get the processes served, and hence no 
steps were taken to effect service. 

No affidavit was put in in support of the above allegations, 
when the case was called for hearing yesterday. Respondent 
denied these allegations on solemn affirmation. He stated that, 
although Farzand Ali was his agent, during the election days, 
he had ceased to be so, since then, and that Abdul Majid was 
not even known to him till he saw him on the 26th instant. 
He had never authorised these persons to enter into any nego¬ 
tiations with petitioner for a compromise. On the 25th instant, 
he did get a telegram asking him to go to Gurgaon, and he 
accordingly went there'. He was then told that a panchayat 
had been held at Nooh on the 24th instant, and that fhe 
panchayat desired that the ca^e sliould be compromised. 
Another panchayat was held on the 26th instant and respond¬ 
ent stated before the panchayat that legally there could be no 
compromise in this case, but that the petitioner could with¬ 
draw, if he liked, and if he did so, he (the respondent) would 
not press for costs. The respondent never agreed to an}'thing 
else. 

The petitioner i^, however, not prepared to withdraw and 
we have been requested by his counsel to grant an adjournment 
to enable him to produce his evidence. After carefully consider¬ 
ing the facts and hearing both sides, we are of opinion that no 
sufficieut cause has been shown by petitioner for granting an 
adjournment. The petitioner dias been guilty of gross negli¬ 
gence in the matter throughout. He made no effort to get the 
summonses out promptly from this court and thereafter too 
there was considerable delay in taking the summonses to the 
Senior Sub-Judge’s court at Gurgaon. Petitioner’s counsel 
then distinctly informed the Senior Sub-Judge not to issue 
processes there was likelihood of a compromise. The peti¬ 
tioner or his counsel had no justification whatsoever for adop¬ 
ting this course when there was no certainty as regards the 
compromise. The petitioner did not care to approach us with 
a view to see if an adjournment could be granted. He knew 
full well that six days had been set apart solely for his case 
and that valuable time of this court was likely to be wasted, 
jf no evidence was produced. He also ought to have known 
^hat he could not have obtained an adjournment as a matter of 
(.ourse, merely to enable him to continue his negotiations for 

compromise. 

It has been suggested that the respondent has practised fraud 
on the petitioner by giving him hopes of a compromise ; but 
is absolutely nothing on the record to support this 
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suggestion. Petitioner has not cared to file even an affidavit- 
Eespondent has made a sti'aiglitforward statement on solemn 
affirmation and we see no good reason to disbelieve it. We do 
not believe that there has been any fraud on the part of the 
respondent. The petitioner is not an ignorant man and he 
ought to have realized his responsibility in the matter. 

The present inquiry is to be conducted as nearly as possible 
according to the provisions of the Civil Procedure Code {vide 
rule 37, Punjab electoral rules). The petitioner is not entitled 
to have any adjournment without showing sufficient cause 
(o/. 0.. 17, rule 1, Civil Procedure Code). For reasons given 
above, we think he has entirely failed to show any such cause, 
and we are, therefore, unable to grant a further adjournment 
to enable him to produce his evidence. The result is that 
petitioner’s allegations against the respondent remain unsubs¬ 
tantiated and the petition must, therefore, fail. We would 
accordingly, humbly advise His Excellency the Grovernor that 
the petition should be dismissed. 

The respondent has not pressed the question of costs and 
the costs need not be heavy. The petitioner should pay Rs. J(K) 
as costs to the respondent. 


M. V. BHIDE, 
President, 


^9th April, 192 
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CASE XXVI. 

HABIGANJ SOUTH (N.-M.R). 


Petitioners, 

ReapondenU 


(Assam Legislative Council.) 

Babii Crajendra Chandra Chaadhury and seven 

others 

• •« ... ,, , 

versus 

The Hon’ble Rai P. G. Datta Bahadur 

Agaiast the eleUioa of the respoaderit, who was Minister to 
the Groverninent of Assam, a petition was presented on the 
19th January 1924 by eight electors of The Habiganj South 
constituency (N.-•M. B.), the opposing candidate having died 
about a month after the election. The petition, which was 
very lengthy, contained charges of bribery, both by payments 
of money and by making promises, of the publication of false 
statements, intimidation, personation, of the issue by the res¬ 
pondent of a manifesto without the name and address of the 
printer and publisher and of the false declaration of the return 
of election expenses.* 

In respect of the charges of undue influence, it was contended 
that the Hou’ble Minister had taken advantage of his official 
position. It was also urged that there were certain irreo'ular- 
isies and errors committed in connection with the conduct of 
the election. 

As regards bribery and treating the Commissioners held tha 
the evidence produced on behalf of the petitioners was incon 
sistent. They also took the view that the case was not one o 
the type in which the testimony of an accomplice, so noto 
riously unreliable ai? a rule, should be accepted without the 
usual safeguaris. The report continues ;— 

What these safeguards are is well-settled (see Jenkin^s, C. J, 
in R, V, Lain Mohan GhacJcerbiitty, I. L, R. 38, Cal. 659), 
There must be corroboration not only as to the details of the 
transaction but principally as to the identity of the accused- 
in this case Cropendra Chaudfiury. To borrow the language of 
Campbell, J. in R, v. Ohutterdharee Singh and others (5. 
W; R, Cr. 59), ‘^Even when the general credibility of the story/, 
is confirmed by overwhelming evidence, it is very unsafe W/ 
oonvict without some corroborative evidence connecting' the^ 

. ---------j' 

published in the Asuam Gazeti'^ 
(Notificbtion No 48 o L,dated the 8tli August 1924). The extremely lengHiv 
micussion of the evidence is not reproduced, the report below .beiiic 

general aspects of tho case 

aad the points of law involved,) ^ 
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particular accused with the transaction.” This, in fact, is the 
accepted meaning of the term ‘‘ material particulars ” occur¬ 
ring in section 114, illustration (b) of the Evidence Act, parti¬ 
culars relating not so much to the details of the transaction 
as to the identity of the cXccused, 

In other words, reverting to the facts of the ease before 
us, however true it may be, that Dinanath took seven voters 
with him to the sliop, that 5 tea-rupee notes passed, that Dino- 
uath handed the money to Sonaton, that Sonaton subsequently 
plaved fWlse, that there was a clamour in the village for a 
fticAar, and so forth, all this is not ^‘material” corroboration so 
far as (ropendra Ohoudhury is concerned. These details, even if 
correct, afford no guarantee that the witnesses in question have 
not falsely introduced Gopendra Ohoudhury’s name into the 
transaction at the bidtling of interested persons. 

What corroboration is there then in the case of the allega¬ 
tion that it was (xopeudra Ohaiidhury who jjaid Ks. 50 to 
Dinonath ‘I Attention lias already been drawn to the fact that 
although Krishna Das and Motilal both state that Gropendra 
Chauclhury paid the money, they differ about the pre<?ediiig 
links; whereas Krishna Das asserts that (Topendra not only 
paid the money but also brought Dinonath’s party to the shop 
arid himself conducted the negotiations, Motilal says that it 
was only Diuonath that took the voters to the shop and nego¬ 
tiated with them. These details, telling, as they do, of the 
manner in which Gopendra Ohoiidluiry came into the transac¬ 
tion and therefore sewing as links to connect him with it, are 
precisely amongst the ‘‘material particulars ” of the Evidence 
Act; and as we have just seen, the two accomplices, so far from 
corroborating, contradict each other in respect of them. 

The statements which the witnesses made to Baba Binayen- 
dranath Palifc in December have already been mentipned. 
They are of no corroborative value, being merely the state¬ 
ments of the accomplices themselves, made at an earlier stage 
no doubt, but still, after they had got into touch with persons 
interested in this petition. Witness Kamesh Choudhury who, 
as will be seen later, is an active supporter of the petitioners 
and gave these witnesses alvice and instruction in connection 
with their journey to Sylhet for this case, had been making 
inquiries about the Teliapara incident even before Binay 
Babu came to collect materials for the election petition. In 
other words, he had got into touch with the witnesses, whether 
directly or indirectly, even before Binay Babu’s arrival. 

There are repoi'ted cases in which it has been laid down that 
the previous statement of an accomplice, whether made at the 
trial or before the trial, and in whatever shape it comes before 
the Gonrt, is still only the statement of an accomplice and 
does not ataB improve in value by repetition (see 2?# v. Mala^^a 
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bin Kapana, 11 J^oin. H. C. E., 19(3; i?. v. Bipin Bisivas anrf 
otliers, 1. L* K. 10 Cal., 970; and Sai)karau JNair, J, in i?. v 
Nila Kantt^ 1 . L. R. 35 Mad., 247). If we take this extreme 
vievv, we must reject as entirely valueless the statements made 
by Krishna Das and JMotilal before Binay .Babii; tliey are of 
no corroborative force whatever. But without going so far, we 
may adopt the majority \iew^ taken in the Madras Case of 
Mnther Kamara Swami Pillai E. (I. 1^. R, 3-5'Mac)., 379). 
namely, that the former statement of an accomplice may 
sometimes he admitted by way of corroboration. do not 
think/^ observes Benson, J,, in the above case, ‘‘there 'is any¬ 
thing in the Indian Evidence Act to exclude the evidence of 
accomplices from the plain and express rule in section 
157, nor can it be suggested that ‘corroborate’ is used in 
section 157 in a different sense from that in which it is used in 
illustration (5) to section 114. The former statement of an 
accomplice is therefore legally admissible to corroborate his 
testimony at the trial. In the great majority of cases, it 
would, no doubt, be found to be merely the rei>etition of 
tainted evidence, affording no ground for believing it to be 
true, and, therefore, adding nothing whatever to its value. 
On the other hand if there was evidence or even a suggestion 
piyt forward Dy the defence tiiat the evidence given by the 
witness at the trial was the result of recent influences brought to 
bear upon him,' it w^ould be most important to be able to prove 
that the witness had made statements to the same effect as 
his evidence at tlie trial long before the influences relied on 
by the defence had been brought to bear upon him,” The 
point to note in the present case is that tlie earlier statements, 
like the later, were made after the witnesses liad come \s'ithiii 
the reach of outside, influences. Taking therefore, even the 
most liberal view of the law we are unable to hold that' the 
statements to Binay Babu add anything to the value of the 
stateme^do in Court. We have left out of account . for the 
moment the point that Binay Babu’s notes do not show what 
statement each separate witness made to him. 

^ * 'X- "if * 

One other point remain.s to be noticed.. It may be argued 
tliai this is a civil case and that riile.s of evidence peculiar to 
criminal law (such as, it may be said, tlie presumption attacli- 
ing to accomplice testimony) should not he applied to civil 
proceedings in whicli a lower standard of proof suffices. Our 
answer is that whetlier a case is of a civil or criminal nature 
for this purpose does not depend on the nature of the tribunal 
which tries it, or the procedure by which it is tried but on the 
nature of the issue. To go no further than the ordinary text¬ 
books, Kenny in his Outlines of Oriminal Law, dealing with 
the proposition that a larger minimum of proof is necessarv 
to support an accusation of crime than will suffice wheii the 
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charge is of a civil nature, observes:—^^It was formerly consi¬ 
dered that this higher minimum was required on account of 
the peculiarities oi criminal procedure, 'such, for instance, as 
the impossibility of a new trial, and (in those times) the refusal 
to allow felons to be defended by counsel and to allow any 
prisoners to give evidence; and consequently that it was 
required only in criminal tribunals. This view is still taken 
in America; but in England it is now generally held that the 
rule is founded on the very nature of the issue, and therefore 
applies without distinction of tribunal. Hence if arson be 
alleged as a defence by an Insurance Company when sued on a 
fire policy, or forgery as a defence by a person sued on a pro¬ 
missory note, it cannot be established in these civil actions by 
any less evidence than would suffice to justify a conviction in 
a Criminal Court.” It is scarcely necessary to point out that 
the rules about accomplice testimony which are the same in 
India a> in England, occur in the book under the head of 
the minimum of proof required in criminal proceedings. The 
same author in commenting on the presumption of innocence 
citing Williams v. East India Company, East 192), states 
that the rule holds good not merely in criminal trials but 
equally in every civil case where any allegation is made that 
a criminal act has been committed. 

I In the case before us, the allegation is that Gropendra com- 

I mitted a criminal offence, viz, that of bribery. The evidence 

1 produced must therefore be of the same standard as would be 

V required in a criminal prosecution. We have found that it is 
not and we accordingly decide this sub-issue in favour of the 
respondent. 

As regards treating the Commissioners reported :— 

We are prepared to hold on the evidence of the petitioner’s 
witnesses that some of the respondent’s supporters were pro¬ 
vided with refreshment of some kind after they had recorded 
their votes. The respondent’s agent, Kai Sahib Joy Nata 
Nandi, admits, in fact, that he kept some tobacco in his 
camp for liis workers and that some of the voters also might 
liave come and had an occasional smoke. It is possible 
that there was more than tobacco. The question, however, is 
whether there was any intention to influence the voting; 
unless such a corrupt intention is proved, the act does not 
amount to treating, strictly so called, which is really a form 
of bribery as defined in schedule V of the electoral rules 
The fact that the voters were fed after the voting is, of course, 
not conclusive as to the absence of a corrupt intention ; for it 
may be argued that the prospect of food is just as potent an 
influence as food already supplied. The conduct of the parties 
is, howe\er, a good indication. Now, we have it from Babu 
Mahendra Chandra Das that the treating was going on at a 
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place about 50 yards from the polling station (the Bejura , 
school hoiise)^ from at lea^t 1 P.M. till about 5 p.ai., quite k 
openly, there being no attempt whatever at secrecy. Witness : 
Jogendra Ohaudhuri, one of the petitioners in this case, who 
a polling agent for Harendra Babu and had access to the 
presiding officer, states that the place where the treating was 
going on wa^ visible from the school house itself. In spite of 
this, no one appears to have thought fit to draw the presiding 
officer’s attention to the matter and put a stop to it. It may 
be observed that P. Ws. 1 and 7 are Doth pleaders and accord¬ 
ing to both, they had gone to Bejura that day for the express 
purpose of watching the proceedings and preventing malpractices. 
And yet, as we have said, the treating that was going on so 
openly and for so prolonged a period was not brought to the 
presiding officer’s attention. P. W. 1 explains that he himself 
had no access to the presiding officer and that he did all he 
could in the circumstances by writing out a petition, (Ex. 1), 
in which he mentioned what was happening, and making it 
over to the polling agent Jogendra Chaiidhuri (P, W. 45) to 
sign and file before the presiding officer, Jogendra Chauclhnri, 
however, did not or would not sign or file it. According to one 
account, he said he was not conversant with the law on the 
subject and seemed afraid of signing it (P. W. 1, page 3), while 
according to himself, he did not find time to read the petition 
and so returned it to Auanga Babd and Mahendra Babu (P. Ws. 

1 and 7) with the remark that if they wished they could file it 
themselves. No one filed it even afterwards. We are unable 
to accept as adequate the explanation that neither Ananga 
Babu nor Jogendra Babu was aware at the time that treating 
was illegal. For apart from the question of legality, these 
men were there to look after the interests of Harendra Babu, 
and if they had seen that things were happening which were 
affecting the voting, and that Harendra Babu’s chances Were 
being injured, they might have been expected to bring the 
tiiatter to the notice of the presiding officer, whether they had 
read the law on the subject of treating or not. We need not 
go so far as to say that the non-filing of the petition (Ex. 1) 
disproves the fact of the treating altogether, but we are cons¬ 
trained to conclude at least this much, that the treating took 
place on such a limited and trivial scale and in such circums¬ 
tances as to give no reasonable cause for complaint on the 
part of the rival candidate’s agent. In other words, theret 
was no corrupt intention behind it. The open manner in? 
which it was admittedly done leads to the same inference^ 
It may be oDserved that Bapn Mahendra Chandra Das, who 
wrote out the petition (Ex. 1), complaining, amongst other 
things, of the treating, was not in a normal frame of mind at 
the time. It appears from the evidence that there had been 
an unpleasant incident of some kind at the polling centre in 
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the qourse of which Mahendra Babu was insulted by one of the 
meu on the other side. He was therefore suffering from a 
sense of grievance and cannot be said to have been in his 
ordinary state of mind, Ananga Babu and Jogendra Babu, on 
the other hand, were more impartial observers and as we ha\e 
already pointed out they did not think fit to make any 
complaint, 

h We doubt whether any treating there may have been was 
, I such as to amount to bribery as defined in the electoral rules* 

In the matter of the publication of false statements the 
issue was in the following terms :— 

(a) Did a sub-agent of the respondent named liai Sahib 
Joy Nath Nandi compose a soiig defamatory of the rival candi¬ 
date Babu Harendra Chandra Singha and get it sung, thereby 
prejudicing the later’s prospects 1 

(b) If so did the song contain statements which were false 
and known to the aforesaid sub-agent to be false 1 

As to the composition and publication of the song we have 
little doubt. But we are not convinced that it contained any 
statement which the Eai Sahib did not believe to be true or 
any statement reasonably calculated to prejudice the prospects 
of Harendra Babu’s election. The portion of the song to which 
exception is taken in the election petition has been translated 
by the petitioners thus:— 

Promode (returnea candidate), Kamini and Krishna Sundar 
are \ery good politicians. Giris Nag has a large sense of 
duty'. Sinha (i.e,, the rival candidate) is very terrible. O’h 
dear brethren the British Lion is our King; if Sinha goes to 
the Council, there will be two {Siughas (one British Lion and 
the other H. C. Sinha) in one Council and the result will not 
be a beneficial one. These two Lions (i.e., the British Lion 
and Sinha) will fight and the people will be helpless. Con¬ 
sidering (them.) troublesome they will form a combination and 
turn out the one the lion) of the country (f.c., H. C. 

Sinha). 

The only statement of fact contained in the above extract 
wtiich can be said to refer bo the rival candidate’s personal 
character is Sinha (the rival candidate) is very terrible.” 
It ha.'i been admitted by the petitioners’ own witness Babu 
Mahendra Chandra Das that the late Babu Harendra 
Chandra Singha was of an uncompromising disposition and 
that he used to lose his temper perhaps more often than other 
pleaders. When Harendra Babu’s nephew Benoy Babu was 
asked about Harendra Babu’s temper, he replied that he found 
it difficult to answer the question and that it should be put 
to somebody else. These statements indicate sufficiently 
that temper was not Harendra Babu’s strong point. 
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5. (a) 


Sabib Joy Nath Nandi has explained that what he 
meant by the phiase ‘^very terrible ’’ was that Babu Harendra 
Chandra Singha was of a very fierce temper. We cannot say 
that he had no reason for believing the statement to be true. 
Apart from this it seems to us that to describe a candidate 
as being very fierce lion” is not reasonably calculated to 
prejudice his prospects of election. The rest of the song is 
a statement of opinion rather than of fact and need not there¬ 
fore be considered. 

We accordingly decide this issue in favour of the respondent. 

As regards the charges of undue influence brought against 
the Hon’ble Minister the Commissioners framed issue: No. 5 as 
follows:— 

Did the respondent conduct his electiou cam¬ 
paign in the manner alleged in paragraphs 6, 
7, and 13 of the election petition ? 

If so, can lie be said to have used undue influence to secure 
this election ?” 

The paragraphs referred to in the issue are as follows 

'Mb That the said returned candidate toured about through¬ 
out the entire Constituency making his camps at Shaistaganj 
and Habiganj, between the dates 28th June to 5th July 1923, 
25th August to 24th September 1923, 20th October to 30th 
November 1923, and during his tour Government officials 
serving in the various departments under him accompanied 
him and that his prolonged stay within the jurisdiction of the 
said Constituency attended with all the prestige and powers 
of his high official position has it is believed acted very pre¬ 
judicial ly to the interests of the rival candidate. 

7- That the said returned candidate, it is believed, consi¬ 
dered it expedient to utilise the influence of his official position 
as Minister of Assam for the purposes of his candidature and 
while occasionally travelling in his railway saloon and in 
different places in his tour he was accompanied by his nephew 
and election agent, one Babu Dliarmadas Dutt, M.A., B.L., 
and one Babu Khirode Chandra Dutt, B.L., Sub-Agent, and 
other influential men of the localities. 

^‘'33. That the said returned candidate on the strength of 
his official position occupied the Circuit House at .Habibganj 
and his agents Dharmadas Dutta, Khirod Chandra Datta, 
Snresh Chandra Palit, Aghur Chandra Bay and many candi¬ 
dates for appointments in the Government service occupied the 
Circuit House with him, and although the said returned candi¬ 
date occupied the Circuit House from 28th June to 1st Jxily 
1923 and canvassed for voters and yet the expenditure incurred 
during that period has not been shown in the account. That 
the said returned candidate’s stay in the Circuit House and 


148 


INDIAN ELECTION PETITIONS 


that of the aforesaid people created an impression in the minds 
of the voters which greatly affected the election inasmuch as 
the voters might think that the G-overnmenfc was in a manner 
supporting the candidature of the said returned candidate who 
was, then as now, the Minister of Assam. ’ 

Before coming to the specific allegations contained in the 
above paragraphs we may observe generally that the respon¬ 
dent was in an equivocal position during his election compaigri. 
We are not aware of any rule requiring a Minister to resign 
.office before offering himself as a candidate for re-^election. 
We cannot therefore say that the respondent committed any 
irregularity in choosing to remain in office while conducting 
I his election compaign. In the circumstances it was inevitable 
I that he should, to a certain extent, combined eauvassiiig with 
I official work. It was also inevitable that whenever he went 
1 out canvassing he should be attended ‘^with all the prestige 
I and powers of his high official position.” We do not see how 
he could leave these behind so long as he was Minister, any 
^ more than he could leave his own shadow behind. And as to 
J the occupation of the Circuit HoUvSe and the impression which 
it might* have created in the minds of the voters that Groveru- 
ment was supporting the candidature we may observe that in 
these days that impression is as likely as not to lose him 
popular support. 

Turuing now to the specific allegations on this subject, the 
only one on which evidence has been adduced is that relating 
to the respondent’s tour between 28th June 1923 and oth July 
1923. The petitioners have sought to prove before us that 
this was a purely electioneering tour, with a little official 
work thrown in, in order to give it the appearance of an official 
tour. The respondent on the other hand claims that it was 
undertaken mainly for official work and that incidentally he 
took advantage of the opportunity to inform his friends and 
relations in the locality of his desire to stand for re-election. 
The Deputy Director of Agriculture has been examined by the 
respondent for the purpose of proving the nature of the tour. 
From his evidence we find that as early as April or May 1923 
there were proposals for retrenchment in the Agricultural 
Department in this Province. Witness went and saw the 
respondent in Shillong and had several discn^^sions with him 
on the subject. The respondent apparently desired to carry 
out the proposals of the Bengal Eetrenchment Committee and’ 
abolished all the Imperial posts as well as most of the demons¬ 
tration staff. Till then the Departmental policy had been to 
increase the demonstration staff. Witness explained to the 
respondent why the staff should not be reduced but the res¬ 
pondent seemed sceptical of th6 claims of the Department. 
"^Ifness then suggested, that before coming to any conclusioi^ 
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the respondent should see for himself some of the Department’s 
farms and agricultural demonstrations. Witness further 
suggested that Bejura (in the Habiganj sub-division) was the 
place where the work of the Department had made most 
progress. 

We need not go into further details but we are satisfied that 
the respondent’s tour to Bejura and the neighbourhood was 
undertaken mainly for the above purpose. It is clear to us 
from the Deputy Director’s evilence, based on liis tour diary, 
that from 30th June, 1923, to 4tli July, 1923, he was with the 
respondent and that during that time the respondent did a 
good deal of official work in the way of seeing agricultural 
demonstrations, distributing prizes and certificates in connec¬ 
tion with agricultural matters, inquiring into the need for 
kala-azar centres, inspecting schools, etc. Nor can it be said 
that the tour was not followed by any specific results. At least 
one useful reform seems to us to have owed its origin to this 
particular tour. We refer to the amalgamation of the Depart¬ 
ment of Agriculture with that of Co-operative Credit, which 
may be expected to enable the x4gricultural Department to 
work through co-operative societies instead of through a paid 
demonstration staff, thereby effecting economy without im¬ 
pairing efficiency. We cannot therefore hold that the tour 
was fruitless or that it was official only in name; useful official 
work was done and at least one tangible reform followed as 
the result. Although therefore tlie respondent may have done) 
some canvassing during the tour in question, out of, so to I 
speak, office hours, we cannot hold that it was not primarily [, 
ah official tour. There was therefore nothing wrong in his 
being accompanied by various Grovernment Officials serving 
in the departments under him. We decide this issue in favour 
of the respondent. 

The charge of personation’was that specified in paragraph 
26 of the election petition which ran as follows :— 

26. That ixt the polling centre (Grabhigaon) one Kartik 
Nath of {Shatiajuri voted for the returned candidate personating 
himself as his brother, Modai Nath whose name was entered in 
the electoral roll as voter No. 4108 of Chowkidari Circle No. 26 
of Thanua Muchikandi at the connivance of the agent of the 
said returned candidate.” 

The witnesses of this issue are Akil Maharamad, Nabiii Nath ‘ 
and Kamal Nath. Akil Mahamrnad, who is a Sarpanch states 
that he was, present at the time of the alleged personation. 
Kartic Nath came to the centre and gave his name as Modoi; 
witness objected that he was not Modoi but Modoi’s brother, 
whereupon Kartic .replied that he was also known as Modoi. 
At this juncture one Mahim Babu spoke something in English 
from outside the polling station, and as the result the polling 
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officer gave fche voter the necessary slip to enable him to vote 
Mahim Babu was the respolldellt^s agent outside the polling 
station. Such is Akil Mahammad’s evidence. 

The first point to note in the witness’s evidence is that he 
claims to have mentioned the incident to Benoy Babu. Benoy 
Babu has not been examined by the petitioners on this parti¬ 
cular point, and his notes, which are on the record, show that 
Akil Mahammad although he mentioned the personation, said 
nothing* at all about Mahim Babu or any agent being* concerned 
in it. The election petition, too, does not name any agent; 
it merely states that the personation took place with the conni¬ 
vance of 'Hhe agent” of the respondent. Considering that 
there were more agents than one for the resiiondent at Gabhigaon 
centre, the allegation in the election petition can hardly 
be called specific. To put the matter shortly, at the time of 
Benoy Babu’s enquiry there was no allegation against any 
agent whether by name or by description ; in the election 
petition there was an allegation against an agent but witiiout 


his name being given ; 


in the case before ns, the 


charge 


IS 
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complete, name and ail. We thus see how the case has develop¬ 
ed gradually. 


As to the actual evidence we do not think either 
Mahammad or Nabin Nath reliable. When Akil Mahammad 
was asked who accompanied Kartic into the polling station for 
the purpose of voting he gave the names of four men. If tlie 
statement were true, we should have found these four men and 
Modoi Natli (in wliose uame Kartic is said to have voted) voting 
one after the another in one group. We actually find from the 
ballot papers that the serial numbers of these five votes were 
2284, 2291, ^309, 2310 and 2317. There was thus a gap of 33 
numbers between the first and the last of the five voters named. 
It is impossible that they could have voted together. 

Witness Nabin Nath states that he saw Kartic coming in to 
vote just as he himself was going out after voting. We find 
again from the ballot papers that Nabin Nath voted after 
Modoi Nath ('or rather, as is alleged, Kartic under Modoi Nath’s 
name), there being* no less than 20 votes between the two. 
Nabin’s story that he saw Kartic coming in when he liirnself 
was leaving after voting is therefore impossible to believe. 

For these reasons we are not satisfied either that there was 
personation or that it took place with the connivance of Mahim 
Babu. We decide this issue in favour of the respondent. 

As regards the publication of a manifesto the Commissioners 
reported as follows:— 

i It is admitted that some copies of the resi^ondent’s manifesto 
were issued without the names and addresses of the printer 
and the publisher. The election agent tells us that as soon as 


muisT/f 


HABIGANJ SOUTH (N.-M. R.) iol 

he discovered the omission he stopped further cireillation. 
Exhibits K (1)—E (3) show that similar mistakes occurred in | 
the case of election literature ivSsiied on behalf of other caadi- 
dates as well. There wa^ thus no deliberate omission. And| 
there is no proof the omission affected the election in any wayjf ! 

We accordingly decide part (a) of the issue in favour of the 
petitioners and part ‘ b) in favour of the respondent. 

As regards the declaration of election expenses the Commis 
. sioners framed the following issue:— 

‘‘‘Did the irregularities and errors detailed in paragraph 
12, paragraph 17, [)aragraph 28 and paragraph 29 of 
the election petition occur and are they material or did 
they materially affect the result of the election 1” 

Paragraph 12 of the election petition alleges (1) that vouchers 
for amiuuts of Ks. 5 or more have not been submitted with the 
return of election expenses ; (2) tliat lUO copies of the Paridar- 
sak were distributed by the election agent and Babu Khirod 
Chandra Datta, sub-agent, and the jrice of these IOC copies has 
riot been shown in the return of expenses, (3) that the railway 
fares charged are incorrect. 

As regards vouchers we find that there are some instances in 
which vouchers for amounts exceeding Ks. o have not been 
submitted. The explaiiabioii given on behalf of the respondent 
is that the money was spent on railway fares, etc., and that 
under schedule III of the electoral rules no voiicliers for such 
items are recpiired. Respondent has however overlooked the 
next clause in the same schedule which states that all sums paid 
for which, no receipt is attached are to be set out in detail with 
dates of payment. This has not been done, e.g, items 3 to 10,^A 
pages 23—25 of the return. There has, therefore, been undoubted-^)! 
ly an irregularity. But we do not think on this account that|/ 
the return is false in any material particular. 

' As to the distribution of copies of the Paridarsak there is 
no evidence against the election agent. Khirod Babu, who was 
a sub-ageiit,. admits, however, that he distributed the copies in 
order tp show up certain persons mentioned in the paper and 
not for any purpose connected with this, election. We have 
read the issue of the Paridarsak in question and we find that 
although a connection may be imagined between it and the 
election in dispute, the connection is so remote as to be negli¬ 
gible. We therefore find that there was no irregularity under 
this head. 

Turning next to the railway fares shown, in the return we 
regret to observe that it was not prepared with the care which | 
we should have expected in a document whose correctness ha.s 1 
to be certified, by affidavit. In several instances first class / 
railway fare has been shown although it now transpires that the ! 
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respondent actually travelled second class. There is however 
no serious discrepancy as to the total amount siiown under the 
heaa of railway lares. How this came about iias been explained 
by the election agent. Apparently he got the respondent\s 
account of his personal expenditure from respondent’s cook, 
who only showed the total amount spent on railway fares 
without giving any further details. The election-agent had to 
guess from the total, the number and class of the tickets pur¬ 
chased on each occasion. He apparently assumed that the 
respondent had travelled first class, and so showed the first class 
fare in the return. The fact, however, was that the respondent 
did not travel first class but he and one of his election agents 
travelled together second class, so that there was not one first 
j class- ticket but two second class ones, the total fare shown 
j being correct. It is unnecessary to pursue the subject further. 

I While we are of opijiion that even error of the description 
should not have occurred in a document which requires to be 
accompained by a sworn certificate of correctness, we are not 
' prepared to hold that the account is false in a material parti¬ 
cular. 

We now turn to paragraph 17 of the election petition. 
The^rspecific allegations in this paragraph are (1) that the 
respondent accompanied by his election-agent and his sub-agent 
Khirod Babu toured in the neghboiirhood of Bejura for canvas- 
iiig purposes and that the expenditure incurred in that connection 
has not been shown in the return of election expenses, (2) that 
the printing charge of the respondent’s election pamphlet entitled 
“the Minister of Education’s appeal’' has been omitted from 
the return. The other allegations in the paragraph liave been 
given up at the time of argument. 

As to the Bejura tour, we have already found that it was 
primarily an official tour, and the respondent did not have to 
pay the expenses from his own pocket. Those expenses have 
therefore been rightly omitted from the return. As to the 
expenditure incurred by his election-agent and Khirod Baba 
we find from the evidence that they went to Bejura on invitation 
from Rai vSahib Joy Nath Nandi. It is possible that while 
there, they did a little canvassing but we are not prepared to 
hold that they went there for the purpose of canvassing. The 
Rai Sahib tells us that he invited them to his bouse because 
the respondent was visiting the place and the Rai Sahib wanted 
him to have some society of the class to which he is accustomed 
during his stay in the village. We have it from petitioners’ 
own witness Rarnesh Chaudhuri that electioneering had not 
then commenced. This was at the beginning of July, the election 
being in November 1923. Had the election-agent and Khirod 
B%du gone to Bejura for electioneering purposes, we cauuot see 
any motive for their expenses being omitted from the election 
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accoimt, considering that the law has not prescribed any 
maximum of election expenditure. W^e do not therefore find 
any irregularity in the omission. 

As to the printing charge of the'pamphlet referred to, we find 
that the charge is still a disputed one. All the correspondence 
and discussion on the subject appears to have been carried on 
by the press, not with the election*agent, but with Khirocl Babu. 
There is no evidence that the election-agent was aware of the 
claim even as a disputed one. Under rule 19(2) of the election 
rules the election-agent is required to state only such unpaid 
claims as he (or the candidate) is, aware of. The omission of 
this disputed charge was not therefore an irregularity. 

We now conie to paragraphs 28 and 29 of the election petition. 
The only specific allegation in this.paragraph which is pressed 
during argument is that relating to the arrangements at the’ 
Bejiira polling centre. It is said that there were not adequate 
arrangments for secret' voting and that many persons were 
allowed inside the polling station at the time of polling. One 
of the petitioners themselves, however, Jogendra Chandra Datta 
Chaudhiiri, states in effect that all the necessary rules were 
observed. He proves that a desk wa*? provided at which literate 
voters could recoi^d their votes, he also proves that he saw 
nobody going to the presiding officer except those who had 
legitimate business and so om We do not think that there is 
any substance in this allegation. In connection wdth the 
irregularities and errors in the respondent’s return of expenses, 
the learned pleader for the petitioners has invited our attention 
to the first part of rule 5, sub-clause 4, of the electoral rules and 
has asked us that even if we are unable to find it to be false in 
any material particular, we should find that it was not lodged 
in the manner prescribed by the rules, so as to enable the 
petitioners to move His Excellency the Grovernor under rnle 25. 
We, however, see no defect in. the time or manner of lodging 
the return. It was lodged within time, with the returning 
officer, and in the manner prescribed by the rules. It may be/jf 
that it was not 'prepared strictly according to the rules, but we|| 
cannot say that it was not lodged in the prescribed manner. * 
The result is that we recommend that the petition he dismissed. 
We also recommend that the petitioners' be ordered to pay 
Es. 1,500 to the respondent as costs and pleaders’ fees. 

We desire to state that on some points we have not been able 
to be UDauimoiis. Tlie comparatively low figure we have | 
recommended as costs is due to the fact that some of the f 
charges have been dismissed on the ground of the benefit of the ^ 
doubt and some others on the ground that although corrupt 
practices have been proved they did not materially affect the 
election. 


The Srd Augusty 19^Jf,. 


B. N. EAIJ. 

SAEADA PE AS AD BAKSI, 
NIROD RANJAN GDHA. 
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CASE XXVII. 
HANTHAWADY EAST. 


(Burma Legislative Council.) 

MauDgThwe ... ... ...Petitioner, 

versus 

MaungBaDun ... ... Respondent. 

In this case the petitioner files a petition against the ret am 
of the respondent for the Hanthawaddy Last General Kiiral 
Constituency who was declared to he duly elected, he having 
received 371 votes and the petitioner 81. 

On the petition we fixed the following issues:— 

(1) Bid the respondent personally or through any of his 

agents publish the circulars A, B and C, or any 
of them 1 

(2) If so, is there any necessary innuendo in any of the 

said circulars that the petitioner is a arunkard, a 
gambler and a dissipated man, and were such 
publications false statements within the meaning 
of schedule IV, part I, rule 41 

(3) Did Maung Pu treat at his house two sampan-loads 

of voters at Kyauktan on the election day, and 
was Maung Pu an agent of the respondent ? 

(.4) If so, does the respondent come within the benefit 
of rule 42, sub-rule 2, of the Burma electoral 
rules 1 

(5) Is the respondent’s election void by reason of any 
of the above allegations f 

Two points only arise in connection with this petition first, 
whether certain circulars (Exhibits A, B and C) were admittedly 
circulated by the respondent, and second, whether they contain 
false statements of fact within the meaning of schedule IV, 
part I, rule 4. 

) We may say at once that there is great difference between 
f this rule and the ordinary law of defamatioii, whether on the 
I criminal or civil side. In order to come within this rule, there 
I must be— 

I (a) a statement of fact which is false; 

(b) which the publisher either believes to be false or 
does not believe to be true; 
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(o) it must be iu relation to the personal character or 
conduct of the candidate, or in relation to the 
candidature or withdrawal of the candidate; and 

(d) it must reasonably be calculated to prejudice the 
candidate’s election. 

Before examining exhibits A, B and C we may mention that 
ere were four candidates nominated for this constituency on 
or before the 21.st of October, but that the nomination of two 
of them was found defective or invalid at the scrutiny on the 
blst of October. One of these candidates—Maung San Tun 
Aung—was the candidate of that section of the Gt.cTb.A. which 
co-operated in the election, sometimes referred to as the 21 
Party. On Maung San Tun Aung’s nomination being invalid, 
this party adopted as their candidate the petitioner and certain 
literature of the party appealing to the electorate not to vote 
for persons outside their party a.s being Bah us, G-was and 
Alodawyis was circulated. As the respondent did not belong 
to the Bahuthuta party, and is not a Grovernment pensioner, 
he is accordingly attacked as a Gwa, which is a sliifty sort of 
person who sits on the stile watching as to which side it is safer 
to come down upon. At the same time the non-co-operators— 
the other section of the G-.C.B.A,—were circulating literature 
(Exhibit G), in which it is laid down that the members must 
abstain from liquor and from gambling and from keenness of 
pleasure (apyaw apa mya-gin). 

The respondent states that on seeing the G.C.B.A. leaflets he 
got Exhibit A printed through one Maung Be G-yi, and that 
Pe Gyi must have given the order for printing on the 25th of 
October; and there is evidence that it was circulated, at any 
rate, on the 3rd of November. There is evidence that Exhibit B 
was circulated on the 13th of November and Exhibit C on the 
18th. 

Exhibit A was published without the printer’s name, and the 
respondent on discovering it recalled it and published it as 
Exhibit C with the printer’s name. So that it is clear that at 
the time that Exhibit A was ordered to be printed ‘ there were 
four candidates in the field. 

In ISxhibit A the respondent asks the electors to choose a 
person replete with the six kinds of Nayatlcagon. This, the 
respondent tells ns, he got from a book called “Bazadharma 
and Lokkaniti.” He also advises that the person elected should 
conform to the following requirements, viz. that he should be 
40 to 55 years of age and abstain from drinking alcoholic 
liquor, abstain from playing ket, cards, game of/rn-wi, and 
other kinds of gambling; be replete with a sound moral 
education, wisdom and honour derived. from connexions with 
respectable relatives, and one who strives to perforin meritorious 
deeds ; shopld take an interest in the welfare of his countrymen 
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and be a person of wealth, such as would be adversely affected 
if taxes on land and immovable property be inereaf-ed. Then a 
special note is added—‘‘A person who is 25 years of age and 
who can pay a tax of Rs. 5 a year, even if he be of humble 
position, a gambler and a drunkard, can stand as a candidate 
for the Legislative Council.’’ Respondent states that be added 
this note to prevent any electot being misled into thinking that 
his previous points were qualifications required by law. None 
of the three rival candidates are mentioned in this circular. 

As we have seen, the points of abstaining from liquor and 
from gambling had been based on rules which one section of the 
G.C.B.A. were imposing upon their members. Under these 
circumstances, a reference to them could not be taken 
as gratuitous. 

After perusal of this circular we cannot find that there is any 
statement of fact relating to the personal character of the 
petitioner, which is false to the knowledge of the candidate 
publishing it, and, m our opinion, there is no remedy under this 
rule for statements which are only defamatory by means of 
subtle innuendo. We doubt whether defamation merely by 
innuendo can come under this rule at all. The party, of course, 
if aggrieved, has his ordinary remedy at law. 

With regard to exhibit B. It sets out the merits of the 
respondent at considerable length and mentions that he does 
not take drink and is above dissipation, which is clearly 
perfectly legitimate for a candidate or his supporters on his 
behalf to state. 

With regard to exhibit C. The petitioner’s main point is 
that it was published when there was only one other candidate 
in the field, and, consequently, the special note at the bottom 
must have been aimed at him. 

For the reasons which we have already given, when discussing 
exhibit A, we do not consider that there is any such necessary 
inference., and it is not a statement of fact within rule 4. 

Therefore, we answer the first issue in the affirmative, and the 
second issue in the negative. 

With regard to the allegation of treating voters. Certain 
evidence has been called for the petitioner to prove that a 
petition-writer, named Maung Pn of Kyauktan, went on the eve 
of the poll to his native village of Zvveba and came back with 
two sampan-loads of voters the next morning whom he regaled 
with tea at a Chinaman’s shop, and then took a large number 
of them to breakfast at his house. These witnesses named four 
or five persons as having been treated and given breakfast. As 
it turns out, however, only one of the persons named was a 
vpter who voted—Maung Mu, 
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Oaly 36 persons from Zweba were on the electoral roll, and 
of those 3d only 12 persons ^oted. A number of these men, 
including the sampan-owners, Maung Po Yin and Maung San 
Baw, have given evidence stating the time that they arrived at 
Kyauktau and when they left and what they did in the 
meantime, and they all deny having had anything to do with 
Maung Pu, except his brother who states that he and his uncle, 
i^efore returning to Zweba, called at 3 or 4 o’clock on Maung Pu 
to take leave of him. 

On the e-vidence we cannot hold that there was any treating 
or entertainment given by Maung Pu to voters. 

We accordingly answer the first part of the third issue in the 
negative, and consequently it is unnecessary to decide whether 
Maung Pu was an agent within the meaning of the rules or not. 

We accordingly report that the election of Maung Ba Dun 
to the Hanthawaddy East Greneral Constituency is valid. 

The petitioner svill pay the respondent’s witnesses’ costs and 
20 (twenty) gold mohurs advocate’s fees. 


GUY RUTLEDGE, 


Dated the2l8t Februaryf 1923. 


President, 


P. N. CHARI. 
BA KYAW. 



CASE XXVIIL 
INSEIN. 


(Burma LEaisLATivE Council.) 


P. D. Patel 


Petitioner y 


‘“I Respondents. 


vers'us 

Maung Ba Grlay 
Mauag Kyaw Din 

At the election the 1st respondent received 699 votes, the 
petitioner 588, and the 2nd respondent 349. The 1st respon¬ 
dent was accordingly declared duly elected. 

On the petition we fixed the following j^ssiies:- 

(!) Was the nomination paper of Maung Kyaw Din 
invalid as alleged in paragraph 4 of the petition 1 

(2) If so, has the election been materially affected 

thereby ] 

(3) Hr’I the 1st respondent been guilty of corrupt 

practices as alleged in paragraphs 5 and 6 of the 
petition ? 

(4) Did the presiding officer at Insein polling station 

fail to allow intending voters to vote or to tender 
votes '] 

(5) Did the number of tokens in the ballot boxes exceed 

the number of voters who voted, as alleged in 
paragraph 10. 

(6) Is the election invalid by reason of all or any of 

these irregularities 1 

As regards the 4th issue, we may mention that the petitioner? 
at the hearing, applied to amend paragraph 7 by making it 
read : ^‘The presiding officers at Insein and Hmawbi polling 
stations.’’ We disallowed the proposed amendment as it 
would be materially widening the scope of the charges against 
the 1st respondent and tend to prejudice him in -meeting the 
petitioner’s case.* 

The petitioner only called one witness with regard to what 
happened at the Insein polling station, and it is perfectly clear 
from his evidence that there is no suggestion that the presiding 
officer in any way failed in his ditty. 

We accordingly answer the 4th issue in the negative. 

With regard to the 5th issue. The returning officer, in his 
letter to the Eeforms Secretary, dated the 24th of November 
does show that there were 1,636 tokens in the ballot boxes and 
that, apparently, only 1,611 tokens were issued to voters. The 

. ^ Aoitf —The election rules in Burma do not contain paras. (2) and (3) 
of rule XXXlll—vjrfe The Indian Candidate and Returning 
Officer, p. 195. 
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blily way in whioli he can account for the disciepancy yH by 
incorrect counting of the return tokens by the presiding 
officers. Tlie discrepancy is considerable. There is, however, 
no evidence raising even a suspicion of stuffing of the ballot 
boxes. We may mention that the only station, which at the 
beginning of tdie case, was impugned by the petitioner 
Dabein—sliows a correct return of the tokens received and the 
persons voting. In the absence of some evidence raising the 
presumption of stuffing or misconduct in favour of some 
larticular candidate, we cannot attach any importance to the 

discrepancy. . . 

. We accordingly, though we must answer the 5th issue m the 
affirmativ'e, do not think that it in any way affects the 
Validity of the election. . 

We then come to the 3rd issue—“ Has the 1st respondent 
been guilty of corrupt practices as alleged in paragraphs o 
and 6 of the petition 1” 

We may say that the 2nd respondeat does not appear as a 
party, though he has given evidence on behalf of the petitioner. 
We will accordingly allude to the 1st respondent throughout 
as the respondent. 

The petitioner charges the respondent with hiring a taxi 
No. E. 6113 for the purpose of the election on the day of the 
election. The owner of the taxi, Syed Cassim, has been called 
■ who states that the durwan from the Sun Press asked him the 
charge fora trip to Taikkyi; that he stated it would ne Rs. 50; 
that, as a matter of fact, he took respondent first to Dabein and 
then to Taikkyi and got Rs. 25 extra. 

Maung Kyaw Din gives evidence as to the respondent giving 
hito a lift in this taxi on two occasions on election day. Res¬ 
pondent is a member of the party of which the Sun Press is the 
principal organ. 

On the evidence it is clearly established that the respondent 
did use a hired vehicle on election day. It is not alleged by 
the petitioner that respondent conveyed any voters to the poll 
in this taxi but merely went from station to station to see how 
the poll was proceeding. If the case stopped here, we would 
not have put a strict and technical construction upon the 
• words‘‘for the purposes of the election.” To lay down that 
a candidate, who has not got a car of his own, is committing 
a corrupt practice, in endeavouring to visit the polling stations 
in a big and scattered constituency by the only means of 
transit at his disposal, would be, in our opinion, destroying 
the SI- irit through ■ devotion to the letter, and the difficulty 
would be w'here to stop if we followed the letter. Would it be 
a corrupt practice for a candidate to ride on a vehicle where 
there is a regularly established system . of motor busses 1 
Would it be a corrupt practice for him to pay an anna fare for 
getting from one side of the river to the other. in a ferry 1 
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Unfortunately for the respondeat, the ease does not stop here* 
His election agent, Ba Hlaing, has deposed that respondent 
has a car of his own, that he placed this car at his disposal 
whilst working for him at Insein. Under these circumstances 
we consider that the use of a taxi by responde t and thus 
letting his own private car for ordinary election purposes is a 
contravention of the rules. 

The petitioner further charges that the respondent had, 
working for him, another taxi, No, 4021, which conveyed voters 
from Hiegii to Dabein. 

On this point there is the evidence of Syed Cassim, 2nd 
witness, who states that he saw this car (4021), which was an 
Essex, at Hlegu, and he also states that there was no other 
taxi at Hlegu. There is also the evidence of Jan Ali, who was 
working for the petitioner, who states that it was a taxi and 
had the registered number 4021 on it. Maung Kyaw Din also 
speaks to seeing an Essex taxi coining back from Dabein with 
five or six passengers in it. Jan Ali and Cassim state that this 
taxi carried voters to the polling station—Dabein—on three or 
four occasions. 

No evidence has been given for the respondent to show that 
1 no taxi carried voters from Hlegu to Dabein, and under the 
j circumstances we must hold that a taxi was employed to carry 
' respondent’s voters from Hlegu to Dabein. 

It has not been proved that the respondent or his agent hired 
this vehicle, tor the purposes of schedule IV, part II, rule 
5, • we hold that there has been a hiring of a vehicle usually 
kept for letting on hire or for the.conveyance of passengers by 
hire, and that this vehicle was not paid for by the electors 
using it, and this is therefore a corrupt practice even though 
it has not been brought home to the candidate, or his election 
agent. 

What then is the effect of these two acts upon the election ? 
In order to invalidate it, it must materially affect the result 
of the election. From the evidence of Jan Ali and Cassim, not 
more than from 13 to 17 voters were carried by the taxi from 
Hlegu to Dabein. The respondent only got 27 votes at Dabein. 
Supposing we deducted lo votes from the 27 given at Dabein, 
this, by itself, would have no material effect upon the election, 
as the respondent’s majority was 111. 

With regard to the effect of the respondent allowing his 
private car to be free to work at the Insein polling station, we 
have very little to go upon as to the number of voters which 
is brought to the poll. Respondent got C2 \otes at In.sein. 
Even if we assume that it carried one-half of these (31), it? 
plying even with the other car at Dabein would not materially 
affect the election. 

While we answer the 3rd issue in the affirmative we are 
of opinion that our answer to the issue, by itself, would no, 
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materially affect the result of the election, but it may have 
to be considered in connection with the 1st and 2nd issues 
which we now come to. 

The 1st issue turns upon, whether the nomination paper of 
Maung Kyaw Din was invalid. 

Maung Kyaw Din stated that the election rolls were not at 
the disposal of the candidates at the time of nomination ; that 
a well-known resident of Ywama quarter at Insein—one Maung 
G-yi, the pleader—had agreed to propose him ; that he sent to 
the head clerk of the Deputy Commissioner, who was the 
returning officer, to ascertain what was Maung Gyi’s number 
on the electoral roll; that the clerk told him that it was No. 6, 
Maung Gyi accordingly signed the nomination paper along 
with another man, who admittedly was a voter. 

The scrutiny which was held on the 31st October was only 
attended by the respondent’s agent and not by either the 
petitioner or Maung Kyaw Din or anyone on their behalf. 
Kespondent’s agent asked the returning officer if the 
nominations were in order and he was told that they were. 
At the election day Maung Gyi turned up to vote but found 
that his name was not on the list, that No. 6 on the list was 
one Maung Kyi Mating. Maung Kyi Maung has been called 
and states that he voted as No. 6. 

There is no question that Maung Gyi ought to have been on 
the voters’ list. On the facts proved before us we are clearly of 
opinion that he was not on it. We are also clearly of opinion 
that the ruling of the returning officer under the Burma 
electoral rules, unlike that under the English Law, is not 
final but can „be questioned on petition, even though no 
objection was taken at the time of the scrutiny. 

We are consequently of opinion that Maung Kyaw Din’s 
nomination paper was invalid and we answer the 1st issue in 
the affirmative. 

The 2nd issue raises the most difhoult question in the case. 
For the petitioner it is alleged that the majority of votes 
given tor Maung Kjaw Din would have been recorded for 
him. Kyaw Din, in his evidence, states that he at first 
promised his support to the petitioner and that his brother, 
Maung Aung Din, worked for the petitioner throughout, but 
that he changed his mind and was nominated as a candidate. 
He states that he has a certain amount of influence in the 
constituency through friendships with the family of his father 
who had been a Government officer for a number of years in the 
northern part of the constituency; that he also had certain 
influence through his religious community among Burmese 
Christains and Karens. The number of Karens, Shans and 
Burmese Christians on the electoral roll has not been given ; 
we can accordingly only go upon the vote* given at the various 
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palling stabions with which the petitioner has furnished us 
and the figures have been accepted by the respondent. 

For the respondent one witness has been called, Maung Po 
Nge, a pleader of Tantabin. Through his friendship with 
one Sulaiman (an influential man of Hleseik), Maung Kyaw 
Din claimed that he got substantial support. Maung Nge, 
however, states that he was a supporter from the outset of the 
respondent but that out of friendship for Maung Kyaw Din he 
got some votes diverted from resf)ondent to him at Tantabin 
and Hleseik, He made it clear that if Maung Kyaw Din had 
not stood, all these votes would have gone to the respondent 
and not to the petitioner. 

On the evi(^ence we are consequently of opinion that if 
Maung Kyaw Din bad not stood, the majority of the votes 
given for him at Hleseik and Tantabin would have been given 
for the respondent. Consequently, even though we think that 
the majority of votes given for Maung Kyaw Din at Insein, 
Hmavvbi, Taikkyi and Okkan would, in ease he had not stood 
have been given to the petitioner, considering the petitioner’s 
majority, this would not have affected the election, not even 
though we deducted 46 votes on the corrupt practice. And it 
must be borne in mind that it is very problematical that votes 
given for Maung Kyaw Din, out of respect for his father or his 
family’s influence, would have been given for x^etitioner—who, 
after all, is a stranger to many of them—merely on Maung 
Kyaw Din’s advice. 

We accordingly answer the 2nd issue in the negative. 

We report that Maung Be Glay has been guilty of a corrux)t 
practice, namely, in hiring a taxi motor-car while j)utting his 
private ear at the disposal of his election agent who was 
working in the election, but as he did not convey voters to 
the poll in this vehicle, and as the election rules have been so 
recently enacted that a full knowledge of their consequences 
has hot yet become general, w^e strongly recommend that the 
Local Government should, under rule 5 of electoral rules, 
sube-rule 4 (proviso), remove the disqualification. 

We accordingly rex>ort that the election is valid. 

On the question of costs. In consideration of the fact that 
tliere were irregularities and breaches of the provisions laid 
down in the rules and regulations, we are of opinion that the 
petitioner had some reasonable grounds for filing the petition 
and trying to have the election of the respondent set aside, 
and in this view of the matter we direct that each party bear 
his own costs. 


GTFY RUTLEDGE, 


Dated the \Mh February, 1923. 


President. 


P. N. CHARI. 
BA KYAW, 
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CASE XXXX. 
JESSORE NORTH (M R ) 




(Bengal Legislative Council,) 
lihan Bahadur Abdus Sal am ... ... Petitioner y 

versus 


Maiilvi Bafiuddin Ahmed 


Respondent. 


This is au election petition of Khan Baliadur Abdus^ Salam 
against the election of Maulvi Eafiiiddin Ahmed to the Bengal 
Legislative Council from the North Jessore Muhammadan 
Constituency. The petitioner and the respondent were the 
only two candidates from the constituency. The respondent 
was elected by a majority of 38. The allegation of the 
petitioner was that on 76 ballot papers the votes were recorded 
in his favour but they were improperly rejected by the return¬ 
ing officer on the ground that they were not marked with 
the secret official seal indicative of the Bengal Legislative 
Council, It was asserted and it has not been denied that by 
some mistake or other these ballot papers had been stamped 
with the official secret seal indicative of the Legislative 
Assembly instead of the official secret seal indicative of the 
Bengal Legislative Council, 

The petition of election was published in the Calcutta 
Gazette of the 6th February was fixed for hearing on the 21st 
February 1924. On that date there was no appearance on 
behalf of the respondent. We thereupon heard' the learned 
Counsel appearing for the petitioner and inspected the ballot 
papers and other papers relating to the election which we 
obtained from the Secretary, Bengal Legislative Council. 
We were desirous of knowing how the mistake had occurred 
and we postponed our consideration of the case until we saw 
the correspondence on the subject which was said to have 
passed between the returning officer and Grovernmeut, The 
case was adjourned to the 27th February. On the pre\ ions 
day the respondent had appeared and ])ad asked for time to 
file a written statement, alleging that he had a virulent attack 
of asthma. This petition was pressed before us on the 27th 
February. It transpired during the discussion of the case 
that the respondent hid actually resigned his seat. The 
respondent vras thereupon asked to give his deposition. It 
a])j)eared from his deposition that lie was aware, of the 
petition and the date of hearing and that he left the case, tp 
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be decided by the Commissioners under the idea that they 
would examine the materials and give their decision. It also 
appeared that the respondent, though ill, was not so seriously 
ill as to be unable to appear before us or inform us what his 
answer was as to the allegations of the petitioner. The 
respondent had obviously changed his mind. We held in 
these circumstances that no case of extending the time had 
been made out and we rejected his prayer for an adjourn¬ 
ment. 

The respondent filed a written statement. It does not make 
out a case for an enquiry. Briefly the written statement 
amounts to this that the respondent suspects some foul play 
at the polling station of Mahamadpur where these votes were 
recorded. In the first place mere suspicion is not enough. 
In the second place the idea of a plot must be discarded since 
it resulted in the respondent’s favour. This is admitted in 
paragraph 12 of the written statement. We are therefore 
not called upon to embark on an investigation as desired by 
the respondent. 

The election petition then must be decided on the issue 
whether the ballot papers stamped with the official seal 
indicative of the Legislative Assembly were rightly rejected 
or not. The learned Vakil for the respondent contends that 
they were rightly rejected because the proper seal was not 
used. There is prayer in the alternative that a fresh election 
might be ordered. The election did take place and the only 
question before us is which of the two candidates had a 
majority of votes. We cannot therefore direct a fresh 
election. 

For the petitioner, Halsbiiry’s Laws of England, Vol. XII, 
pao^e 317, was quoted. The case of Cireiicester miA. 

H. 195, is the case in point. It was held that where the 
evidence is that the presiding officer has intended to make 
and has in fact made what fairly looked at indicates that 
a recognisable official mark is upon the back of the ballot 
papers, the ballot paper is not to be rejected for want of the 
official mark. As observed by the learned Vakil for the 
respondent, this does not help us. Then the question was 
whether any official mark was used at all. Here we have a 
case where a wrong official mark was used. There is no guide 
fcr us in the English cases for apparently no such case ever 
occurred in England. We propose to follow the rule of 
equity and good conscience. The law that a ballot paper 
must be rejected which has not on its back the official mark 
was designed to set at rest the question whether the particular 
ballot paper was issued by the polling officer. Here there 
is no doubt that these ballot papers were stamped by the 
polling officer with a wrong official seal and issued to the 





CASE XXX, 

KANGEA CUAf GURDASPUR (M. R V 

(Punjab Legislative Gouncil*) 

Muhammad Fazal Khan ... ... PetUioTi^vr. 

' verszis 

Chaudhri Akbar ... ,,, Hespondtut, 

The election of Chaudhri Ali Akbar, respondent, to the 
Punjab Legislative Council, as a representative of the Kangra- 
C'W^'Ta-C'ardaspur Muhammadan .Rural Constituency has been 
called in question by the petitioner, Muhammad Fazal Khan, 
one of the rival candidates, on the ground of certain 'corrupt 
practices ’ alleged to have been committed by Chaudhri Ali 
Akbar or his agents. The petitioner also alleged that the 
return of expenses filed by Chaudhri Ali Akbar wa>s incorrect 
and false in material particulars. The respondent denied these 
a-lleg^tions; and filed in his turn a recriminatory petition 
charging the petitioner with corrupt practice and also 
challenging the correctness of Ivis return of expenses. This the 
Commissioners found to be unsustainable, 

^ charges brought by the petitioner had to be 

struck off for want of particulars— {vide preliminary order, 
dated 29th Mai*ch 1924—a copy of which forms an annexure to 
this report), with the result that the trial of the petition was 
confined to two charges only, viz., (i) personation and {ii) 
treating. These charges may be briefly stated as follows :~ 

{%) That the respondent, Chaudhri Ali Akbar, procured 
personation of a voter named Abdul (rhaui (electoral 
No. 91) by one Umardin, of village Bharat, at the 
Dina Nagar polling station on the polling day (22nd 
November 1923). 

(ii) That the respoudeuFs agents (viz., Muhammad Munir, 
his son vSardar Muhammad, brother-in-law of Muham- 
inad Munir, Ali Ahmad, uncle of Sardar Muham¬ 
mad, and (xhulara Farid), with his- knowledge and 
consent, feasted a large nuznber of voters in a 
garden near the .Batala polling station on the 
polling day (26th November 1923) with the object 
of influencing their votes. 

With respect to the first charge, the petitioner produced the 
voter, Abdul G-haiii, the peivonator, Umardin, and others as 
his witnesses. Abdul (rhani dejjosed, that be did not vote at the 
election. Uiuardin’s evidence vas t}?at the respondent told 
him along with others of his village that he bad a vote, and 
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voters. We hold that the votes recorded in these ballot 
papers in the petitioner’s favour should be counted for the 
petitioner unless otherwise invalid. We have carefully | 
examined the rejected ballot papers and we find that there I 
was a clear majority of votes in favour of the petitioner. We 
hold therefore that the election of Maulvi Eafiaddin Ahmed 
’‘should be declared void and should be set aside under section I 
i4f clause (c). We hold that the petitioner should be declared i 
« to be duly elected to the Bengal Legislative Council. i 

In the peculiar circumstances of the case we recommend 
that the parties should bear their own costs. 


G. N. ROY, President 
G. B. MUMFORD, 

GIRIN DR A NATH MUKEEJL 


Calcutta : 

Dated the 7th March 19S4* 


Commissioners, 
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that he should go and vote for him. Uinardin accordingly 
went to Dina Nagar on the polling day. Respondent was 
present there and procured a ‘ parchi ’ for him from Rur Chand 
Patwari. Umardin then went into the polling enclosure, as 
directed by the respondent, and voted for him. Nathu 
(P. W.-5), who belongs to the same village as Umardin and 
who also voted for the respondent (a fact which we have verified 
from his ballot-paper) supports Umardiu’s statement. Fazal 
Muhammad (P. W.-6.), a Lambardar of the same village, de¬ 
poses to having seen Umardin with the respondent at Dina 
Nagar on the polling day. Khan Sahib Alain Khan (P. W.-?), 
election agent of the petitioner, states that he too was present 
at Dina Nagar and overheard Umardiu telling his friends later 
on that the respondent had made him record his vote in place 
of Abdul Ghani. Hidayat Ali, Lamnardar (P. W.-15), and 
Ahmad Ali Sufedposh (P. W.-18), depose that the respondent 
was present at Dina Nagar polling station and was directing 
or taking his voters to the polling enclosure. Finally, a finger¬ 
print expert from Phillaur (P. \V.-9) has compared the thumb- 
ifEprajSions of Abdul Ghani and irmardin, with the thumb- 
impression on ihe counterfoil of the if the pfersolP 

who cast his vote as'voter No. 91, ai ri has definitdy given his 
opinion that the thumb-impression c ■> Umardin d,t?s correspond 
with that on the counterfoil, and thau f,Pe thutib-lnipression 
of Abdul Ghani does not correspond with it. Tl% mrrespond- 
ing ballot-paper corroborates Umardin’s statei^eA that Ir® 
voted for the respondent. 

As against the above evidence, the respondent ..t. only pro¬ 
duced ^Rnr Chand, Patwari, who deposes that he ga-.p no 
‘ parchi ’ to Umardin, and tliut as a matter of fact, he couiu 
not have done so, as he was employed in connection with the 
Legislative Assembly election ^and not the Council election. 
The respondent has also gone into the witness-box and denied 
that he asked Umardin to ])ersonate any voter or took him to 
the polling enclosure. 

We do not think much stress can be laid on Rur Chaud’s 
evidence in the face of the evidence of the finger-print expert, 
which leaves no doubt that Umardin did vote at Dina Naga.r, 
as stated by him. Umardin was asked the name of the 
Patwari only in cross-examination, and has apparently made a 
mistake in naming Rur Chand. But there can be no room for 
doubt that he must have obtained a ‘parchi’ from some 
Patwari in the oi’dinary course at the polling station, before 
casting his vote. The respondent has totally failetl to give 
any satisfactory explanation of the evidence produced by the 
petitioner. None of the petitioner’s witnesses has been shown 
to have any motive for giving faUe evidence. It was alleged 
that there are factions in the village Bharat, that the respcwn* 
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dent made a local enquiry under section 202, Criminal Pro¬ 
cedure Code, in a criminal case in the year 1922, that he 
reported against some friends or relations of the witnesses pro¬ 
duced by the petitioner and that, therefore, they have now 
come forward to depose against him. The explanation seems 
too far-fetched to need much j3oinment. The case was in¬ 
vestigated over a year before the election. The cross-examina¬ 
tion of the witnesses does not disclose their connection with 
it. No independent evidence has been produced on the point, 
and the respondent, even in iiis own statement, has failed to 
throw any further light on the matter. The respondent admits 
in his statement that he was present at Dina Nagar on the 
polling day, but denies that he talked to Umardin or to any 
voters—except a few respectable gentlemen, such as Ziladars, 
etc. But his statement also shows that he had no polling 
agent at Dina Nagar, and under the circumstances, it seems 
by no means improbable that he was taking personal interest 
iu the voters and was directing or taking them to the polling 
enclosure, as deposed to by the petitioner’s witnesses. It is 
significant that the respondent had not the courage to call, in- 
djpjjfjxident md di^ipterg^^^ witnesses like the presiding or 
polling officers to contradi -t the testimony Ot the petitioner’s 
witnesses, ^he respond( Pt’s own statement being interested, 
has to be Ivjven with > n‘on, and there is no reason why to it 
should be, at any ra^ ^ attached more weight than the testi¬ 
mony of SaL^b Alam Khan (an equally respectable, 

though irere ste Ci, witness on the other side) which affords 
strong coo' boration of the evidence of Umardin. It was 
urged .—at Khan Sahib Alam Khan could not have been pre- 
..uixt at Dina Nagar, as he has not shown the expenses of any 
journey to Dina Nagar on the polling day in the return of ex¬ 
penses. But he has explained in his evidence that the journey 
was performed on horseback. The petitioner’s witnesses are 
not shown to be connected with him or men under his in¬ 
fluence, and there are no good reasons for believing that the 
personation was fraudulently procured by the petitioner or his 
agents with the object of having the respondent’s election set 
aside in the event of his success. It was argued that the 
respondent had a majority of 200 votes, and that he could not 
have stooped to procure false personation, and that too for the 
sake of one vote. But the respondent may not have been 
sure of his success, and though only one case of personation 
has been brought to light, there is no guarantee that it was 
really the only one for which the respondent was responsible. 
We might have felt hesitation in accepting the petitioner’s 
evidence on this charge if the respondent had made out any 
prima facie good grounds for looking upon it with suspicion. 
But, as already remarked, he has altogether failed to offer any 
reasonable explanation of the evidence produced against him. 








WNIST^f, 



KA?rGEA OUM GUKDASPUR (M. R.') 


169 


Under the circumstances, we see no justihcation tor disbelieving 
the latter evidence, and must hold the charge to be proved. i 
The ‘personation’ having been procured by the respondent/ 
himself, the ‘ corrupt practice ’ falls under part 1 of schedule I 
V of the electoral rules. 

On the second charge of ‘ treating ’ also, we think, the 
petitioner must succeed. The petitioner’s evidence shows that 
Alam Khan, his election agent, complained about the ‘treat¬ 
ing’ while it was in progress, to the presiding officer at the 
Batala polling station on the polling day. The presiding officer 
deputed S. Amar Singh, junior presiding officer (1\ W.-4), to go 
to the spot at once and inquire into the matter. S. Amar Singh 
accordingly went to a garden, a couple of furlongs from the 
polling station, and found that about 80 persons were being 
feasted with ‘ pulao.’ The number was probably much larger, 
for several persons were seen running away when S. Amar 
Singh arrived. On inquiry, S. Amar Singh found that most 
of the persons were voters of the respondent. A few stated 
that they were non-voters. Three or four persons were pointed 
out as voters of the petitioner, but the statement was contra¬ 
dicted on the spot by Alam Khan (P. W.-7), who was with 
S. Amar Singh. One Ali Muhammad, whose niece is married 
to Miuiir, son of the respondent, was present and stated that 
he had made the arrangements for feeding men of his brother¬ 
hood, as it would have been a shame, if he, being a leading 
man of the town, had not done so. Ali Ahmad, ^ subsequently 
put in an application to the same effect in writing to explain 
his position. S. Amar Singh also made a report in writing 
soon afterwards, as directed by the presiding officer, on the 
basis of notes taken down by him on the spot, and his report 
has been put in evidence. The evidence of S. Amar Singh 
is further supported by the testimony of Khan Sahab Alam 
Khan, Ahmad Ali Sufedposh, Sultal Muhammad Zaildar, 
Abdul Rahman (who voted for the respondent), Lehnu, agent 
of Sultan Ali (another candidate at the election), Ahmad Shaffi, 
Inspector of Co-operative Societies, Hidayat Ali Lambardar, 
and Alladitta Sufedposh. Most of these witnesses appear to 
be respectable and disinterested. The respondent was unable 
to point out any good reasons for disbelieving their statements. 
The mere fact that some of these witnesses or their relations 
are connected in some way with Co-operative banks, and the 
election agent of the petitioner is the preddent of one of those 
banks, is obviously no adequate ground for holding these 
witnesses to be interested. Complaint about the treating was 
promptly made to the presiding officer on the spot, and these 
witnesses have deposed to what they saw at or about the time. 
The evidence of S. Amar Singh and these witnesses prove 
beyond any doubt that some 100 or 150 persons were fed with 
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1 ‘piilao’ in a gar lea not fai-from the polling station, and that 
the persons fed were mostly voters of the respondent. Their 
evidence further shows that Ali Ahmad, a relation of the respon¬ 
dent, admitted on the spot that the feast was arranged by him 
and that Mnnir, son of the respondent, who is married to a niece 
of Muhammad, was also present, and was one of the persons in 
c harge of the food arrangements. 

On behalf of the respondent, it is not seriously denied that 
a fea3t was given to a large number of persons on the polling 
day at Batata. But it is alleged (i) that the feast wms given 
by Ali Ahmad, as a leader of the Rajput community, according 
to his practice of feeding men of his brotherhood' on similar 
occasions and was open to voters and non-voters, and (ii that 
the respondent and his agents had nothing to do with the 
matter. The respondent ha.s, however, miserably failed to 
make out these allegations. There is no evidence worth the 
name on. the record to show that Ali Ahmad is in the habit 
of giving feasts to men of his brotherhood on similar occasions. 

In view of the evidence discussed above, we are unable to 
believe the allegation tliat Ali Ahmad was feasting men of his 
brotherhood indiscriminately, and we accept the petitioner’s 
evidence that the food arrangements had been really made 
for the voters of the respondent. The second cjuestion, which 
requires decision, is whether tli%se arrangements were made 
witli the knowledge and consent of the respondent, and to what 
extent the respondent can be held liable. The respondent was 
admittedly not present at Batala. The petitioner’s contention, 
however, is that Muhammad Munir, respondent’s son, and Ali 
Ahmad were acting on behalf of the respondent and were his 
‘ ageuts ’ within the meaning of that term, defined in rule 30 
ol the Punjab electoral rules. We consider that this conten¬ 
tion is amply justified by the evidence at least in the case of 
Muhammad Munir. The term ‘agent’ has a wide meaning 
in election law and the relationship has to be often inferred 
from the facts and circumstances of the case, (cf, 4 O’M. and H. 
at page 10). 

In view of his near relationship and the activ'e interest he 
was taking in the polling, we think Muhammad Munir must 
be held to be an ‘agent ’ of the respondent within the meaning 
of above-mentioned rule (cf. 1 I. E. P. lOa, at page 108). Ali 
Ahmad is related to Muhammad Munir, and, it may be pre¬ 
sumed, in the circumstances of tlie ease, that he was feeding 
the visitors witli the consent—or at any rate connivance—of 
Muhammad Munir. 

The last point for decision in connection with this charge 
is whether the voters were fed with the intention of influencing 
their votes. There is no direct evidence on the point, but the 
intention in such cases has to be generally gathered from the 
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sim-ounditig circumstances. As was remarked by Blackburn, 

J. ill the Stuleyhridge case, question whether or no there \ 
is corrupt giving of meat and drink must, like every other 1 
question of intention, depend upon what was done, and to a great 
extent, the extent to which it was' done, the manner and the | 
way/’ (l O’M. and H. 73). Similarly, in the Ilissar case ) 
of 1920, it was held that ‘‘ when nearly one hundi’ed voters/ 
from one village were fed on the polfing day at Hansi by two! 

- naen intimately connected with the respondent and acting onj 
his behalf, .... the inference is clear that they were fed in I 
order to induce them to vote for the respondent. The effort \ 
to win the votes may have succeeded in some cases and failed \ 
in others, but that is immaterial. The corrupt motive is 

shown by the circumstances proved.” (lI.E. P., page 

105, at page 113). The facts of the present case are very 
similar. Here also about 100 to 150 voters of the respondent 
were fed on the polling day while the polling was in progress 
l>y a person related to the respondent and with the connivance 
of his son, whom we have held to be his 'agent’ for the pur¬ 
poses of the election. The respondent’s attempt to prove that 
it was a general feast given by Ali Ahmad to voters and non¬ 
voters alike and out of pure hospitality has failed, and the 
•inference seems irresistible that it was given with the object 
of influencing the election, either with the object of inducing 
the persons ferl to vote for the respondent or as a reward for 
their having voted for him. We accordingly, find that Munir, 
an ' agent ’ of the respondent was guilty of the corrupt practice 
of 'bribery’ in the form of ' treating.’ 

There is no evidence on the record to show whether the 
treating was done with the consent or connivance of the res¬ 
pondent. He was admittedly not at Batala on the polling 
day, and in the absence of such evidence he cannot be person¬ 
ally held guilty of this offence. However, even ' treating ’ by 
a third person with the connivance of an agent of a candidate 
w’ould fall within the definition of 'bribery’ and would be 
sufficient to avoid his election— {vide rule 44 (6) and definition 
of bribery in part 1 of the schedule V of the electoral rules). 
It is urged on behalf of the respondent that the offence would, 
at the most, fall under the second part of rule 44. But there 
is no evidence before us to show that the respondent had taken 
' all reasonable means for preventing the commission of the 
corrupt practice ’ and that it was committed, contrary to his 
orders.’ As many as 100 or 150 voters were treated and, under 
the circumstances, we do not think we would be justified in 
holding that the corrupt practice was of ' a trivial, unimpor¬ 
tant or limited character.’ We accordingly hold that the / 
corrupt practice of ' treating,’ which has been proved in this! 
case, falls under rule 44 {h) and renders the election of th^ / 
^eturned candidate void, 



172 


INDIAN ELECTION PETITIONS 


Oil the above findings, we report under rules 45 and 47— 

{i) that the respondent Ali Akbar was personally guilty 
of the corrupt practice of ^personation;* and 
(n) of the corruph practice of ‘ bribei*y * in the form of 
treating through an agent, 

and that inasmuch as the ‘corrupt practice* fall under part. 1 
of schedule V of the Punjab electoral rules, the respondent was 
not duly elected. The respondent has incurred the disquali¬ 
fication referred to in rule VII (2) of the Punjab electoral 
rules, and we see no grounds for recommending his (exemption) 
from the same. 

The petitioner has prayed in his petition that he should 
be declared‘duly elected * inasmuch as he secured the next 
highest number of votes; but we do not think he is entitled 
to any such declaration. Although the effect of the charges 
of ‘ corrupt practices * proved against respondent Ali Akbar is 
to render his election void, it cannot be said with any certainty 
whether the petitioner or the third candidate would have been 
elected if Ali Akbar had been out of the contest. The votes 
given to Ali Akbar cannot be considered to have been merely 
thrown away {of. Eogers on Elections, Volume II, edition 
of 1918, page 130; also 1 I. E. P., page 217 at page 221). 
As a result, a fresh election will be necessary. 

We recommend that the petition should be accepted to 
the extent stated above and the recriminatory petition dismiss¬ 
ed. The respondent should pay petitioner’s costs, which we 
assess at Rs. 600. 


The SOth June, 19S4 


M. V. BHIDE, President 
J. M. MACKAY, 1 ^ 

D, C. RALLI. / 


Annex ORE to Repoht in the case MUHAMMAD PAZAL 
KHAN versus CHAUDHRI ALI AKBAR. 

A preliminary point was raised in this case by the respon¬ 
dent to the effect that both the petition and the list of parti¬ 
culars attached thereto are vague and indefinite and, therefore, 
violate the provisions of rule 33 (1) and (2); and he, therefore, 
asks us to dismiss the petition. The petitioner whilst admit¬ 
ting that the particulars were not such as were required by 
rule 33 (1) and (2; says that we have power under rule 33 (3) 
to allow him an opjportunity to furnish further and better 
particulars. The respondent objected to any such opportunity 
being given to the petitioner. We framed a preliminary issue 
and have heard counsel on both sides at length. It was 
contended by the petitioner’s counsel that if we now decided 
that no particulars whatsoever have been given in the petition 
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or the list, it would be tantamount to our going behind the 
order of His Excellency the Governor, who alone was compe¬ 
tent to dismiss the petition under rule 36 (1), if he found that 
the provisions of rule 33 were not complied with and he urged 
that we have no such power. Very lengthy arguments were 
addressed to us on this point, but we agree with the Govern¬ 
ment Advocate’s view that this question does not arise in this 
case. What we have to see is whether we can allow the 
petitioner to amend his petition and list of particulars at this 
•stage or not. We consider that rule 33 (3) gives us power to 
call for ‘further and better particulars if we so desire. This 
power, however, refers only to the particulars and not to the 
petition. The present rule 33 (1) and (2; and (3) is different to 
the old rule 31, and the present rule is clearer and more 
stringent an 1 requires that the petition shall contain the 
material facts and that the petition shall be accompanied 
by a list ‘‘setting forth full particulars of any corrupt 
practice which the petitioner alleges, including as full a 
statement as possible as to the names of the parties 
alleged to have committed any corrupt practice and the 
date and place of the commission of each such practice.” 
This rule, therefore, gives a very clear indication as to what 
a petitioner is required to do. And this is as it should 
be, for no person should be allowed to deliver particulars which 
contain nothing but the name of the candidate and the cha¬ 
racter of the offence suggested and leave everything else 
blank and open to an attempt under them to fish out some possible 
material from which the blank may be filled up. To allow 
this would be allowing an abuse of procedure. A similar 
question was raised in the Saharcbiipur case reported in 
Hammond’s I. E. P., Vol. I, page 197, and it was decided 
therein that the Commissioners had no power to allow the 
amendment of the petition as there was no rule to that effect, and 
that rule 35 (now rule 37), which directed the commissioners, to 
inquire into the petitition “ as nearly as may be, in accordance 
with procedure applicable, under the Code of Civil Procedure, 
1908, to the trial of suits” referred only to the conduct of the 
enquiry and not to the petition. This was under the old rule 
31 but, as already stated, rule 33 (3) now gives the Commis¬ 
sioners power to allow amendment. As this power or discre¬ 
tion, however, refers only to the particulars, we are in agree¬ 
ment with the argument of the respondent’s counsel that if no 
particulars are delivered at all, then tlie discretion ought not 
to be exercised. We have carefully considered the list of 
particulars in the light of the above remarks, and we have 
no hesitation in saying that no particulars, as required 
by rule 33 (2), have been given with regard to charges con¬ 
tained in paragraphs 2 to 4 an3 6 and 7 of the list of particu¬ 
lars, and we, therefore, refuse to allow him to amend these, 
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Paragraphs 1 and o of the list stand on a slightly better foot¬ 
ing, as there are some oefinite particulars, though not as full 
as are required by rule 33 (3), We would allow one oppor¬ 
tunity to the petitioner to deliver further and better particulars 
with regard to the charges contained in paragrapslis 1 and o on 
payment of Rs. 150 as costs to the respondent. The result is 
that amendment of paragraphs- 2 to 4 and 6 and 7 having been 
refused, the charges contained therein fail and the petitioner is 
confined to proving the charges contained in paragraphs 1 and 
5 only. . 


The ^9th March, 192^. 


J. ADDISON, President. 
D. C. RALLI, \ n ■ 
P. .MORTON, I 


Commissioiiers, 


CASE XXXt. 

KHEKI AND SITAPUR (MMX 


(United Provinces I^egislative Council.) 

Thaknr Nawab Ali Khan ... ... Petitioner, . 

versus 

Qazi Habib Ashraf ... Eespondent 

Isauen were framed as follows :— 

I, (a) Did any agent of respondent No. 1 abet the appli¬ 
cations by persons for voting papers in the names of other 
persons who were dead or absent or by persons who had already 
voted as in schedule 1 ? 

(6) Did respondent No. 1 abet personation by personally 
inducing any one of the persons whose names are set forth in 
list No. 2 to vote at polling station No. 31 after that person 
had already voted at polling station No. 301 

II. (a) Whether the respondent No. 1 made speeches at the 
following places, nainel v, (a) Sitapiir, (h) Bari, (c) Lakhimpur, 
(c?) Kheri, (e) Khairabad and (/) Machrahta; that out of the 
three candidates the respondent* No. 1 being the sole Sunni 
candidate, the SunniH should vote for him and not for the 
petitioner, whom he descxdbed as a Kafzi, and that the voters 
would be committing a sin if they voted for the petitioner ? 

(b) Were similar statements made to voters by Maulvi 
Naim in the Juma Masjid of Sitapur, by Eauf in Kheri 
district, and by Badullah and Bhanne Lai at Laharpur? Did 
these men make the speeches with the connivance of the 
respondent No. 1 or his agents ? 

(c) Do the statements constitute undue influence as 
defined in clause 2, part I, schedule 5 1 

. in. (a) Was Ex. I published and circulated by the respon¬ 
dent No. 1 or by his agent or agents or by any other person 
with the connivance of respondent No. I or his agent or 
agents ? 

(b) Do the statements in Ex. 1 constitute undue influence 
within the meaning of clause 2, part II, schedule 5 ? 

Issue 1 ((t) —The petition in list 1 alleged abetment of 
personation by agents or respondent No. 1 in regard to five 
persons. 

1. No. 366 on the electoral roll, Eiaz Husain, was alleged 
to have died before the election and to have been personated 
by one Wali-ud-din* The evidence of P. W*-3 Muhammad 
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Mirza, about the death of Riaz Husain, was vague and he did 
not state that the man who died was ever on the list of electors 
for the United Provinces Council. 

This witness and P. W. 17, Syed Sardar Husain, stated that 
one v\ ali-ud-din, called before the court, applied to receive a 
voting paper in the name of Riaz Husain, and that P. W. 8, 
who was agent for petitioner, objected. 

P. W. 7, Babu G-ur JSTarain, pleader, presiding officer, record¬ 
ed a note Ex. 10 that objection was made that voter No. 366 
had already voted before under the name of Wali-ud-din 
No. The objection was raise 1 when the voter had voted 

already and gone away.” 

t prove that any agent of respondent 

I No. 1 identified the man who vpted. There is no evidence as 
I to whose signature is in the column of identifier. It is ille- 
, gible. Even if we assumed it was Moul Chand,” Ex. 9 
merely says B. Mul Ghand and B. Hirde Narain were admit- 
ed as ^persons %deni%fyinrf the votersy It is not proved that 
B. Mul Chand identified on behalf of respondent No» 1. No 
abetment is tlierefore proved. 

2. Badal Khany P. W. 15 Abbas Beg, said his relation Badal 
Khan, a baker, son of Salar Khan, died two years ago. So do 
P. W. 23 Irtizar Husain, alid P. W. 30 Mirza Raja Husain 
(ex-convict).^ But these witnesses do not prove that the Badal 
Khan, son of Salar Khan, No. 288 on the electoral roll, refers 
to the deceased Badal Khan. 

No proof is given of any abetment by any agent of respon¬ 
dent of the identification of the person who voted. 

TJllah Kli^an (no father’s name), Pathan, is 
No. 48 on the electoral roll. P, W. 11 says he voted 
and that this is his name. Petitioner claims that this 
vvitness is not the proper voter but P. W. 14, Shaikh Hafiz 
^ n 1 latter is not a ,Pathan and woxild not be 

called Khan, and has not had a residence at Sitapur for over 
20 though he owns houses there. It was argued that 

P. W. 23, Irtzar Husain, once printed receipts for P. W. 11 
under the name of Abdul Hafiz, This the P. W. 11 says was 
a pi inter s error. We consider that it lias not been shown that 
personated anyone, eLse, and there is also no evidence 
ol abetment by any agent of respondent No. 1. 

4. Abdul Rashidy No. 436, son of Abdul Salif, P. W. 10— 
Abdul Rashid, son of Abdul Latif, says' he did not go to the 
poll and did not vote. In cross-examination he admitted he did 
station, wliich throws doubt on his statement 
that he did not vote. Apparently he does not claim to be on 
the list of voters. There is also no evidence of abetment^ 
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5. lehaq Hu8ain\wm alleged to have voted twice as Nos* 
204 and 276. P. W. 10, Ishaq Husain, said he onlj voted once* 
Only one vote No. 2,76 was found. The allegation was with¬ 
drawn. 

On the is me I (a) we cosider no abetment of personation by 
respondent No. 1 or any agent of his is proved. 

Issue I (6).—On this issue it was alleged in list 1 of the 
.petition that Qazi Habib Ashraf himself abetted personation of 
four electors, Murad Ali, Kajjab, Badullah and Amir. It is 
proved by P. W. 1, M. Badr-ul-Hasan, P. W. 2, B. Kaghonandan 
Pershad, and P, W. 16, Mr. Shirreflf, Deputy Commissioner, 
Sitapur, that these four electors w'-ere on the roll of the Sitapur 
urban polling station as well as on the roll of the rural station, 
and that apparently without any mens rea they voted at the 
urban station first, and then presented themselves at the rural 
station. The agent of the petitioner objected, and the presiding 
officer, P. W. 2, noted the objection and respondent No. 1 agreed 
to this and said that the returning officer would decide the 
matter. When the votes were being counted the returning 
officer, M, Shirreff, had the question raised before him and 
respondent No. 1 asked that a reference should be made to the 
rules. A reference was made and the votes were disallowed. 

We do not think that the action of respondent No. 1 amounts 
to abetment of personation. 

Issue II (a).—The allegation was that respondent No, 1 
made speeches that Sunnis should not vote for petitioner, a 
Rafzi (heretic), and that the voters would be committing a 
sin if they voted for petitioner. The witnesses who gate 
evidence merely said that respondent dwelt on his services to 
the Muhammadan "religion and asked the Sunnis to vote for 
him because he was a Sunni and not to vote for a Shiah. 

Issue II (6).—This issue dealt with speeches by four persons? 
Maulvi Naim, Eauf, Badullah and Bhaiuie Lai. P.'Ws. 13 
and 26 refer to a speech by Maulvi Naim recommending res¬ 
pondent No. 1 as a Sunni. P. W. 25 mentions a similar speech 
by Bhaime Lai, P. W. 18 refers to a similar lecture by one 
Badlu alias Badr-ud-diri (possibly the same as Badullah) at 
Laharpur. P. W. 19 gives a different description of this lecture 
and says Badlu said that Shiahs were heretics and votes should 
not be given to a Suiah. P. W. 19 is mukhtar and Ziladar of 
a relative of petitioner. We do not consider it proved that 
the statement about lieretics was made. P. W. 27 said one 
Eoshan Ali (not in the issue) made a speech at Thomsonganj 
mosque, Sitapur, saying that respondent No. 1 should be sup¬ 
ported as a Slumi against Shiahs, P. Ws. 23 and 30 improve 
this story by saying Eoshan Ali read out a verse from the Qoran, 
and explained that it meant that Shiahs were Kafirs, P. W. 30 

23 
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hus been lout* times convicted, aud P. W. 23 does not appear 
. very reliable either. We do not consider this incident is 
proved. Our hndiug on this issue is that it is only proved that 
recommendations were made to vote for respondent No. 1 as 
a Sunni in preference to Shiahs. 

Ismt II (o).—In view .of our findings on issues II (a) and (b) 
the finding on issue II (c) is that such statements do not con¬ 
stitute undue infiueiice. 

Issue If/(a).—P. W, 12, Mania Baksh, stated that 2,000 
copies of the uotice Ex. I, were printed by iiim on the order 
of one Sakhawat Ali, who represented that the order was on 
behalf of respondent No. 1. Respondent JSo. 1 in ids examina¬ 
tion under order IX, ride 1, said he did not authorise the 
priuting of Ex. 1 and had not seen it before it was printed, but 
he paid the bill for jn’iritiug. This appears to be a ratification 
of the act of an agent, lu Hals bury’s Laws of England, volume 
12, page 273, it is stated :—If the candidate knowingly 
ratifies the act under consideration, he is liable as though the 
act had been that of liis agent at the time wlien it was done.” 
There is the evidence of five witnesses P. Ws. 22, 23, 25, 27 
and 28 as to distribution of the pamphlet Ex. 1 on behalf ot 
respondent No. 1. In HaTnmoud^‘^ Indian Candidate and 
Returning Officer,” page 57, it is stated that a candidate is 
'tenpoiisible for such acts on his belialf. 

We hud on this issue that Ex. I was printed witli the rati¬ 
fication of respondent No. 1 aud circulated by persons with the 
couniVance of his agents, and therefore presumably with the 
couuiyaiGLce of respondent No. 1. 

* Issue III (6)—The Ex. I opens with four lines of Urdu 
poetry :— 

Teh tiksali election ka jo sikka aj jari hai 
Khara kliota parakli lo kon ismen cbar-yari hai 
Habib Ashraf hai nain uska chuna hai qauin ue jisko 
Bas at.) dekho Khilafat ka wob hi inrnen se hami hai.” 

These lines appear to mean that at this time of election 
choice should be made between the gen nine and the spurious 
candidatets. A double meaLiiug is contained in the word 
‘‘char-yari ” which means— 

(1) A Baluchi coin of pure metal. 

(2) A Sunni or believer in the four Klialifas. 

The electors are enjoined to select' Habib Ashraf because lie 
supported the Khilafat. 

The three (uindidates are then mentioned, aud it is pointed 
out that two are KShialis (petitioner being also reputed by some 
to be a Christian), whereas respondent No, 1 is a Shiah. Tlie 
rest of the pamphlet has not been assailed as objectionable. 

It was argued for petitioner that this Ex. 1 comes within 
the definition of undue iirfiueuce in schedule V, part I, rule 2, 
and. particularly explanation (1) (6), which states ^Mnduces 
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>i‘ attempts to induce ii candidate or voter 
or any person in whom he is i. ; 


to believe that he', 
become or will be . 
ftual censure^ 


ienA^xi^xX m object of f^^>vine tbeml’.'*' 

These words ave 4ike ' ‘q' fhe number of val” paRHammi-. . ' ' 

" radian Electioneer, ■ respondent. In th qnVom Onm^v^u 
Meath, Ireland, in each party sh,if' 

Hammond show what is mei f • f ' vOthiug better 

than heresy in its teaching^ and condemned 
by the Irislr Bishops of the Cat'' march, and I would 

approach the death-bed oi a prohignite and drunkard with 
greater confidenee than that of a dying Parnellite, Any woman 
that sympathises with Parnellism is worse than an abandoned 
woman.” These words in the pastoral address of a Bishop 
were held to amount to xi threat of the nature prolribited by law. 

In the Ex. 1 thev^ is no threat or suggestion that the voter* 
iwould render themselves ‘‘objects of divine displeasure oi‘ 
piritual cerhsure” if they did not vote for respondent No, 1. 
No doubt an appeal is made to their religious prejudices, but 
this does not amount to undue influence. In the Durhhanga, 
case” (printed on pages 90—104 of Hammond’s “Indian 
Election Petitions” at page 95) there was a distinct 
threat: —“ If you give your votes to him it will be for your 
benefit; if not, you will commit a sin and incur Oandhi’s 
dis'pleas^ore and curse,'' and it was held “ t^ince Mr. GandbA 
ad ihfcfcedly regarded by the electors as Mahatma, suchre- 
preseitations if made bY .riy /^'A^ ’oeVialf of the respondent would 
amount o.hTauh and unu,?. xiiflueuce.” 

It is to be noted that *01111861 for petitioner did not allude 
to the descri[)tioii of petitirner as “ a person believed by many 
persons to be a Cliristian,” a.id therefore we need not deal with 
this statement. 

Our finding on this issue is that Ex. 1 does not amount to 
uridne influence. 

The Commissioners have the honour to report that in their 
opinion Qazi Habib Ashrah respondent No. 1, has been duly 
elected and that the petitionei should pay the Rs. 600 costs of 
respondent No. I which was duly i:<^rtifi. d on 3rd March, 1924* 
We cannot recommend that respondent > o. I should be allowed 
the Rs. 1,200 further costs for which certificates were not 
handed in until after final arguments had begun on the 4th 
April, 1924, as the certificates should have been handed in 
before the commencement of the argument. [Ondh Civil Digest, 
Volume 1, Chapter VII, section 272 (11) fa)]. 

E. 


6th April 1924. 


BENNET, 

PresidenU 
H. J. COLLISTER. 

J, M, BASU,: 




MADURA & TRICHINOPALI, UUilf SRIRANGAM (M.U.) 183 


and in view of the inegularitiea in the conduct of the 

election we are notthat it was not in the public 
interest that this - ^ /?:’!; ^en advanced and heard. 

We c... ,,,, ;o?e, ^^nau difference 

•.at there is ese ' p^oes Petitioner 

and ior taibe firl ^ ^ n iv • stances we consider 

it proper to div :^’‘tParnellisin is j| 

* it IS immoral ^ ‘ 

in coiiclusiou wd . holic that the . returuiiig officer 

has failed in his duty L. points :— 

(1) He has not written the word ‘rejected’ on any of the 

rejected ballot pjj^pers, as he was bound to do 
under regulation 46 (<7), 

(2) He has not forwarded two of uhe outer-foils of tendered 

votes, and apparently has lost them. 

(3) He has for no reason rejected some ballot papers with 

counterfoils attached, while admitting others 
, also with counterfoils attached. 

(4) The counting of votes was inaccurate, as we have 

demonstrated by recounting. 

It must also be noted that some of the polling officers were 
not sufficiently instructed in the rules as is evident from their 
taking of thumb impressions as noted above, and from tlie 
omissioii Av many cases to detach the counterfoils from the 
ballot papers. 

1 H. W^jHAGE. 

President 

V. V. SRINIVASA AYYANGAR, 

P. SUBJilAH MUDALIYAR, 

Election Gommissio ners- 


Fort St. G-boboe, 
2Qth March, 1924. 
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if • ballot pajjer ’ included ^ coduterfolL' Wliat we have to see 
in wkether oa the wording of regulation 47 there is on these 
ballot papers, that is the outer-foils, any mark by which the 
elector could be identified. And we tind noue. We cannot 
proceed in deciding a matter of this kind on any general theory 
as to what the regulations are designed to eflect in order to 
ensure tlie secrecy of the ballot. (Toverninent ha-; set dovcn by 
regulations the limit within wiiichsiich secrecy is to be preserv¬ 
ed and the method by which it is to be preserved. What 
have to decide is whether or not these regulations have bee^^ 
broken. We dud that in these cases there is no breach ol tb^ 
regulation. Woodward versus /SWsoas,* K. Common Pleas ^ 
733, it was held that voting papers put into ballot boxes 
wrapped up in deciarations of inability to write by whicli 
obviously the voters might have been identified, woe not 
invalid. We hold therefore that these votes were [)erfectly 
valid. They are ten in numbtu' and are all in favour of tiie 
petitioner. TJiis brings his figure up to 489. 

We have admitted for first respondent one cerr/iiied vote, 
serial No. 2387, and one other vote, serial No. 1836, included 
ill the rejected bundle for no sufficient reason that we can see. 
The word ‘rejected’ does not even appear on this latter vote. 
It may have been rejected because of a wavy scratcliy line on 
it. But the cross is clearly opposite tlie first respondent’s 
name. This brings the figures to 494 for tlie first re,s])oudent, 
and 489 for the petitioner. 

There were nine tendered votes. Only seven tendered ballot 
papers were forthcoming. But all the tendered counterfoils 
are here. The petitioner claims three of these nine in his 
favour as being the valid votes given by the real voters. The 
first respondent claims that two others tendered for the 
second respondent are the real votes, and that the corres])onding 
accepted votes for the petitioner are not valid. In regard to 
these tendered votes generally, we hold that when a party 
claims that a tendered vote should be substituted for an aec'ept- 
ed vote it lies heaN ily on him to prove his contention, and 
that the evidence must be enough bo satisfy the Court t}^^tt a 
real error has been committed. 

As regards tenderel votes bearing serial Nos. 2oo0, 2487 and 
2500 no evidence has been given to show that the accepted 
votes were not valid votes. Kos. 248? and 2500 are the I wo 
tendered votes, for which .the outer-foils are inissiug, the accept¬ 
ed votes being for the first respondent and the [letitioiier, 
respectively. The petitioner cannot claim tliat 248 7 should be 
counted for him, since he has claimed only three out the 
nine tendered votes, and these three are serial Nos, 2546, 2548 
and 549. The accepted votes corres))onding to 2550, 2487 
and 2500 must therefore stand. i)n the principle enunciated 

. Hamoioiurrind^^ and Retiiruing Officer, p. 342. 

Appendix Ill. 
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above, we consider that teudered serial Nos. 224G and 2o49, on 
which the petitioner’s witnesses 3, 4, 7 and 8 gave evidence, 
uurebutted by any evidence on the respondent’s side, should be 
counted for the. petitioner. As the accepted votes correspond¬ 
ing to these were cast for tlie second respondent this ijivolves 
no deduction from the total vote, for tiie first respondent. As 
regards 2521 on the otlier hand vve consider on the same 
principle on the evidence of P. W. 1 that the accepted vote 
should be struck out. it was cast for petitioJier. Tiie evidence 
as regards the other tendered votes 2501, 2548 and 2547 is not 
sufficient in our view to justify the invalidation of the votes 
already accepted. On the wliole then the petitioner gets an 
addition of two tendered votes^ less one accepted vote struck 
out. This brings the figures to 494 for the first respondent 
and 490 for the petitioner. 

The next point is that tlie thumb impressions of two illiter¬ 
ate voters who voted for petitioner were taken on their ballot 
papers, the outer-foils. These were rejected by the retur¬ 
ning officer, and not counted. . Tlie evidence of P. Ws. J 
and 2 shows that the taking of the thumb impressions was most 
probably at the instance of the polling officers, P. Ws. 1 and 2, 
who appear to have been not sufficiently acquainted with the 
regulations. One of them P. W, 2 even went so far as to take 
a vote outside the polling booth altogether. We cannot say 
that these impressions are not marks by which the voters can 
Ibe identified. The ease or difficulty with which such identifi- 
/cation may l)e made is not in our oj. inion a factor for consider¬ 
ation. Under rule 47 these votes were rightly rejected. If the 
result of the election were going to be aSected by the taking 
of these thumb impressions we should have had to set aside 
the election. But even allowing these votes in fa/Vour of the 
petitioner it would still leave him in a minority of two. The 
result of the election is therefore not rnaterially affected by 
such irregularities. 

As regards the allegation that certain polling agents may 
have voted twice, once in their owm ward, and once in the ward 
where their certificates allowed them to vote, we regard the 
allegation as too vague to justify a general scrutiny in order to 
see whether there is any substance in the allegation. If the 
petitioner was relying on any definite information he ought at 
least to have known and mentioned the name of the agents who 
so voted twice, and thus laid a definite foundation ior a general 
scrutiny. 

The net result is that the election of the first respondent is 
sustained and the petition is dismissed. 

We have carefully considered the question of costs, and we 
are impressed by the fact that the petitioner has not made any 
charges which he has tailed in a large measure to substantiate! 
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( Burma Legislative Council,) 

... Petitioner 

versus 

Mr. W. y. Lamb aud others ... Eespondents, 

On the 21st of February, 1923, when tliis petition came on 
for hearing, the learned advocate for the petitioner, when the 
Commissioners had to refuse an adjournment, applied tor leave 
to Withdraw the petition under Eule 37 of the Burma electora 
rules. On that, according to sub-rule (3) of rule 37, we hxed 
to-day (12th March, 1923), for the hearing of the application 
for leave to withdraw; We directed the ap})lication to be 
advertised in the Burma Oazette and for notice by registered 
letter to be served upon the other respondents. This has been 

duly done. ^ ..i 

On the last occasion both the learned advocates tor the 

petitioner and the first respondent on behalf of their clients 
affirmed that the withdrawal had not been induced by any 
bargain or arrangement between the parties. From the 
surrounding facts of the case, the Commissioners are perfectly 
satisfied that no such bargain or inducement could have been 
entered'into in the matter, and we accordingly allow the 
petition to be withdrawn. 

The learned advocate for the first respondent has pressed the 
Commissioners to give exemplary, costs, as serious allegations 
of personal misconduct were made against the first respondent 
and that no evidence wliatever, has been adduced in support of 

those allegations. , -1 i. • 

The learned advocate for the petitioner reminds us that in 
the Inseiu election petition, where we held that there 
irregularities, we made eacli party bear liis own costs. But 
in the r.nsein election petition evidence was given and the 
irregularities were proved—only, in the opinion fhe Com¬ 
missioners, they were not of such a nature, faking the facts of 
the case into consideratibn, as compelled us to declare the 
election void. That is no parallel to the present case. It is 
impossible for us, in the circumstances, to compensate tlie fiist 
respondent for all his loss ; but we must take into consideration 
the fact that serious allegations were made and that the fiist 
respondent, in getting ready his case to meet those allegations 
as the case was on a large scale and must have been strenuously 
contested—must have incurred great expense. , 

We accordingly, with regard to costs, order the jietif.ioner to 
pay the first respondent all his witnesses’ costs and twenty gold 

moh,.r, i,, re«pect, ot artvocate’. co.t,. kUTLEU&E, 

President. 
P. N. CHAEI. 

Bated the 12th Marche 1923. BA KYAW, 



CASE XXXIT. 

M ADUKA AND TRK HINOPAJ.I, C'EA/S.RIEAN(fAM (M.U.), 

(^JA1>RA8 Legislativk (^ounoil.) 

V. S. Muluinimad Ibrahim ... .. Petitioner 

versus 

.1, Abbas Ali Khan Sahib ^ 

' 2. A. P. Sayid Ibrahim . / “• Respondents, 

Ihe cliiei grounds in this [)etition for setting aside the 
election of the first respondent are irregularities in the taking** 
ot votes at the polling stations, and irregularities in counting 
them atterwards. We shall deal in turn with these grounds on 
which the petitioner relies before us. ^ . . 

2. The election return showed ^92 votes lor the first respon¬ 
dent and 480 for the petitioner. We held a general i-ecount 
which showed 49fi for the first respondent and 480 for the 
petitioner. There are two \'otes admitted to have been cast in 
the names of persons who are really dead, corres])onding to 
voters Nos, 185 and 189. One of these so cast was for the 
petitioner and one for the first respondent. Tliese must be 
struck out. This leaves 492 votes for the first respondent and 
479 for the petitioner. 

3. The first objecti^Jii taken by the petitioner is that several 
votes were disallowed to him because the counterfoils of the 
ballot papers were not detcVvlied from them. The returning- 
officer does not seem to have proceeded on any principle in this 

^ matter. We fiiul some ballot papers witfr counterfoils attached, 
^counted as valid and otliers rejected as invalid. The reason 
i for the rejection was, we presume, that the voter could be 
ideutified fioin tlie counterfoil attached to liis ballot paper, 
since regulation 4 ’ of the Madras electoral regulations says 
that the ballot paper shall be rejected if it bears any mark by 
which the elector (*an be identified. What the ballot paper 
is, is not as clearly set out in tliese rules as it might be; for 
example in regulation 21 (1) it is laid down that the ‘ ballot 
paper’ shall be in form III, which comprises both the counter-* 
toil, while in clause (2) . of the same rule, at the beoitming 
‘ ballot paper’ is used to include counterfoil, while at tlie end 
‘ counterfoil ’ is distinguished from tlie ‘ballot paper.’ But 
regulation 47 itself makes it quite clear that ‘ballot paper’ 
as used in that regulation does not include the counterfoil ; 
because, otherwise, since tlie counterfoil should, under regula¬ 
tion 22, always contain the name and number of the elector 
by wdiich he can be identified, the rule would be unintelligible 








Case xxxtv. 

MIDNAPORE SOUTH (N.-M.R.) 


(Bengal Legislative Council.) 

Kai Prosatiiia Kumar Las Grupta Bahadur ... Petitioner, 

versus 

Mr. Chittaranjan Las •>« Respondent. 

Kepobt. 

This i.i ail election petition under rule 32 of the Bengal 
electoral rales and regulations of 1923, presented by Rai Pro- 
sanna Kumar Las Gupta Bahadur of Bejgaon, district Dacca. 
He waj a candidate for election from the Midnapore South 
uon-Mahomedan Constituency. The only other candidate 
wai Mr. C. R. La-i. The Rai Bahadur personally delivered 
his nomination paper to the returning officer on the 2nd 
Jaruary 1924, the date appointed for nomination of the 
candidates. The nomination paper was completed in the 
prescribed form, except in one particular. The number of 
the candidate in the electoral roll of the constituency in 
which he was registered as an elector was not filled in. 
It appears that the Bengal electoral rules ot 1920 did not 
recjuire the insertion ol this electoral roll number. The Rai 
Bahadur was not aware that that rule had been amended 
and came to learn of the amendment when fiiting up the 
nomination paper in the office of the returning officer. He 
wired to his brother at Bejgaon and also to the Sub-divisional 
Officer of Munshiganj. His brother wired back the electoral 
roll number and his election agent Rabu Srinath Das supplied 
it to the returning officer by a petition. The Sub-divisional 
Officer of Munshiganj also sent a wire direct to the returning 
officer on tlie 3rd January 1924, supplying him with the Rai 
Bahadur’s electoral roll number of his home constituency. 
The 4th January was fixed for the scrutiny of nomination 
papers. On that date the returning officer rejected the nomi- 
natiou of the Rai Bahadur on the ground that the omission 
to fill in the number of the candidate in the electoral roll was 
a vital defect. He found the nomination of Mr. C. R. Las 
in order, and declared him duly elected. 

It appears, that the petitioner subsecpiently discovered that 
Mr. C. R. Das was at Bombay or Cocouada on the 2iid January 
when his nomination paper was submitted. The petitioner 
wrote a letter to the Chief Secretary to the Government of 
Bejc^al ill which he maintained! that there was only a technical 

O 
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defect in his nomination paper while there was gross irregu" 
larity in the nomination paper submitted by Mr. C. E. Das* 
The petitioner was informed that his remedy lay in an election 
petition. The petitioner wrote again on the 22nd January 
1924, and asked Government to take steps to remedy the ir¬ 
regularities. He added that he could not risk Es. i,00() to 
fight an. election petition. He did not receive any reply. 
Thereafter lie filed the present petition on the 2nd February 
1924, averring that the defect in his nomination paper 

was only technical and pleading that, as Mr. G. E. Das could 
not have signel the declaration at the foot of the nomination 
paper after the nomination had been duly proposed and second¬ 
ed, as required -by law, and that as his signature must have 
been put on blank paper or forged, the nomination and election 
of Mr, 0. E. Das may be declared null and void and he him¬ 
self be declared to have been duly nominated and elected for 
the constituency. 

During the trial Counsel for the petitioner offered to accept 
the statement of Mr. C. E. Das. Mr, C. K. Das filed a 

written statement annexing a statement of facts signed 
by him. Mr. C. E. Da< stated that he left for Coconada on 
the 20th December 1923, but that before he left Babus Biren- 
dra-Nath Sasmal and Mahendra Nath Maiti had approached 
him and proposed to nominate him from the Midnapore South 
non-Mahomedan Constituency and that the day before be 
left, be-. accepted the proposal and signed some nomination 
papers and left instructions to Babn Birendra Nath Sasmal 
to fid[ np completely one of the said nomination papers in 
all its details including the date which was to be the 

date appointed for the nomination, and tliat in pursuance 

of this arrangement Babn Birendra Nath Sasmal filled up' 
the nomination form and signed in the place set apart for 
the signature of the proposer, and Babn Mahendra Nath 
Maiti put his signature in the place meant for the signature 
of the seconder. Mr. C. E. Das stated also that lie left 
instractions to appoint Babn Birendra Nath Sasmal or 
himself (if Babn Birendra Nath Sasmal was unwilling to 
be the agent) as his election agent and deliver the same to 
the returUing officer, after putting his signature under the 

clause ‘‘ 1 hereby declare that I have appointed . to 

be my election agent,” and that Babn Birendra Nath Sasmal 
put ifi the word'“ myself ” in pursuance of these instructions. 
The statement of facts was eventually accepted by the peti¬ 
tioner. 

We should mention that at one stage of the case the learned 
Counsel lor Mr." C. E. Das raised the contention that the peti¬ 
tion was not hona fide^ the suggestion apparently being that 
the Government had supplied the petitioner with funds to 
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ooatesfc ttie election. The Rai Bahadui' has given his deposi¬ 
tion and he lias stated that, he paid the money from his own 
pocket. We need only say that, in our opinion, the suggestion 
is altogetlier uii+‘ouncled. 

Not uncumnectexl with this plea was a petition asking for 
a stay of the proceedings on the ground that the respondent 
apprehended that he would not hav'e a lair trial before us and 
that he wanted time to move His Excellency the Governor to 
appoint new Commissioners for the trial of the petition. Time 
was oiven. We were informed that such a petition was filed 
^nd before writing our report information has reached us that 
the petition was rejected. In this connection we only think 
it necessary to say that we did not see any grounds for such 
an apprehension. 

We proceed to consider the merits of the case, I he tacts 
are not disputed now. The only question being whether the 
nominations of the two candidates were good or bad, we^ clid 
not thiuk it uecessai-y to draw up any issues. The decision 
turns upon the iuterpretation of Rule 11(3) ol the Bengal 
electoral rules. It runs as follows :— 

“ Ou or before the date so appointed tor the uominatiou of 
candidates, each candidate shall either in person'or by liis 
proposer and seconder together between the hours of eleveli 
o’clock in the forenoon and three o’clock in the afternoon, 

deliver to the returning officer . . a nomination 

])aper completed in the form prescribed in schedule III and 
subscribed by the candidate himself as assenting to the nomi¬ 
nation and by two persons as proposer and seconder, whose 
names are registered on the electoral roll ot tlie constituency. 


The learned Donnsel appearing for the respondent has taken 
two legal objections to the petition of the Rai Bahadur.^ It 
appears that‘after the nomination of the petitioner was reject¬ 
ed, his election agent withdrew tlie deposit which has to be 
made under rule 11?. Tlie contention is that the Rai Babadm 
accepted the decision of the returning officer and by withdraw- 
incr the deposit tie is no longer a candidate. Under rule 32 an 
election petition may be filed by any candidate or elector. It 
was argued that the word “elector” means an elector of the 
constituency since it would be ridiculous for an elector in one 
constituency to complain about any irregularity in another ; 
constituency. We are disposed to agree, but we may point'' 
out that the rule, as framed, does not place any limitation on 
the word elector. The Rai Bahadur is still a candidate ac¬ 
cording to the definition of the candidate in rule 30(6) inas¬ 
much as he claims that he was duly nominated and that his 
nomination paper was improperly rejected. It may be again 
that the petitioner accepted at first the decision of the return 
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It OH consideration, or iinder legal advice he 
■ thoi^ht that the decision was wi'ong he cannot be pre( luded 
i froin cjuestioning the election merely because ol the fa< t that 
the deposit was returned to him. There is no cjuestiou of estop- 
: pel. We are considering his position on the 4th January 1924. 
The deposit was there on that date and if it be found that he 
was duly nominated the case would be met by the Rai Bahadur 
(redepositiug the money. We hold that the petition is maiii- 
I tainable. 

The second objection is that the nomination paper of the 
Rai Bahadur is invalid on its face. There are four defects 
in it. The constituency lor which the candidate wa,s> nominat¬ 
ed is mentioned as “South Midnapore” while it should be 
“ Midnapore South non-Mahomedan.” The constituency in 
which the Rai Bahadur was registered as an elector is described 
as “Munshiganj (Dacca)—Rural” while it should be “ Dacca 
Rural non-Mahomedan.” The name of the proposer is Srinath 
Chandra Das. It is put down as Srinath Ch. Das, and he 
signed as Srinath Das. Tlie fourth defect is the omission 
of the electoral roll number of the candidate. The retur- 
ing officer considered the first three defects technical, but the 
fourth vital. 

The mistakes in the description of the constituencies are 
.slight, and we do not think that they could possibly mislead 
anyone. In respect of the third defect the learned Counsel has 
quoted the case of Moorhouse y ersiiH Linney (15 B. D., page 
273), where a nomination paper was held to' be bad, by reasrn 
of the fact, that the elector subscribed as Charles Arthur Bur- 
man when he was entered on the register as Charles Burman. 
It was held that the discrepancy suggested that there might be 
two persons one called Charles Barman and another called 
Charles Arthur Burman. The statute it was ^aid however in 
Bowde7i Ver^a^ Besby {21 Q. B. D., page 309), does not require 
that^ the subscriptions shall identically correspond with the 
entries of the names on the register. In the present case the 
identity of the proposer with the name on the electoral roll is 
not questioned. A Bengali with the name Srinath Chandra 
Das might sign himself as Srinath Das, or Srinath Chandra 
Das. The defect is very technical and carries no weight. 

We have to see whether the omission of the electoral roll 
dumber of tbe petitioner is fatal or not. The learned Ooniisel 
for the respondent quoted the case of Monks versus Jackson 
(1 C. P. D., page 683) for his argument, that the .statute must 
be followed strictly. The statute .said that the nomination 
pajer must be .delivered by the caudidate himself or by his 
proposer and seconder. It was held that the delivery by an 
agent, therefore, will not do. In the present case the dispute 
is over the question whether it is essential that f^e form in 
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be agreed that mis- 


scliediile III should be filled up in every particular at the time 
of the delivery. The case of Hobbs versus Mosey (1 K. B. D., 
page 74) was quoted for the principle, that the court had to 
decide on the validity of the nomination paper itself. The 
English Law is that the decision of the returning officer if 
disallowing the objection is final, but it is not so, if the objec¬ 
tion is allowed. It is subject to reversal on questioning the elec¬ 
tion (Parker, page 250). The Ballot Act lays down that no 
election shall be declared invalid by reason of non-^compliance 
with the rules or any mistake in the use of the forms in the 
schedule, if it appears to the tribunal that tlie election was 
conducted in accordance with the principles laid down in the 
body of the Act. Commentators seem to 
takes in the use of forms will not invalidate an election 

Turning to our law it has been recently h^.ld that the filling 
up of the date against the candidate’s name is not essential] 
(Galctitta Soihthy 1924)*. The case of the Presidency Divisiony 
(also recently decided), was referred to for the proposition that 
the nomination paper must be complete on the day of the 
iioraination. As we read that decision the principle laid down 
was that the candidate must be eligible on the date of the 
nomination. In the present case there was no question that 
the petitioner was eligible to stand as a candidate. Only he 
did not know his electoral roll number. In the rides of 1920 
it was not necessary to give thi.s number. He procured tljp 
roll number and the returning officer was placed in possession 
of tliat fact before the scrutiny. It may be mentioned that no 
objection on this point \vas taken on the side of the respondent 
at the scrutiny. The object of the information required to be 
furnished in the form is to allow the elector or the constituency 
an opportunity of testing whether the candidate is a duly 
qualified elector. In this particular case we find that had the 
descriptions referred to in rule 11(7) been affixed in a cons¬ 
picuous place by the returning officer, not only the necessary 
roll, but the name of th^ candidate (a Rai Bahadur) therein 
could have been traced therefrom with no more enquiry tlian 
would have been necessary, if the nomination paper had been 
beyond all criticism. We are inclined to- hold that, in the 
particular circumstances of the present case the petitioner 
should be held to have complied with the provisions as to the. 
completion of the nomination form. 

Coming to the case of the respondent it is [)ointed out by the 
learned Counsel that the rules do not lay down how the form is 
to be completed, and, in fact, in the rules the subscription of 
the candidate as assenting to the nomination comes before the 
subscription of the proposer and the seconder. It is urged, on 

* Page 87 '^' upra . 

f Page 2<f5 Infra - ' 
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the hand, that the whole scheme is that the nomination 

should be in writing and be first signed hy the proposer and 
seconder, and then assented to by the candidate. It is argued 
that a verbal arrangement is not enough and, if allowed to 
prevail, might lead to absurdities. It does not appear that the 
nomination paper has to be filled in at any particular time. 
It may be filled up days before the nomination and it may 
even be presented to tbe returning officer before the date fixed 
for the nomination of candidates. So that if Mr. C. E. Das 
and his proposer and seconder had filled in the paper before he 
left for Coconada it would have been a good nomination paper 
when delivered on the 2nd January 1924 by his proposer and 
seconder to the returning officer. What he did was to sign the 
nomination paper after he accepted the proposal of his proposer 
and seconder and leave it with instructions to them to fill up 
the other particulars. The learned Vakil for the petitioner 
Vias quoted the case of Harman versus Park (7 Q. B. D., page 
369), to show that the nomination paper must be fully filled up 
before it is subscribed by anyone. The case was distinguished 
in Gox versus Davies (2 Q. B, I)., page 202) on which reliance 
has been placed by the learned Counsel for the respondent. 
Here the candidate’s name had not been put in when the pro¬ 
poser and seconder signed the paper. It was held that if the 
signatures of the proposer and seconder were fallen for filling 
I in of the name of a candidate that they did not intend, it 
A would be a different matter, but that a nomination paper 
signed before it is properly filled up is not necessarily bad. 
The present case is slightly different, in as much as the candi- 
j ; date signed first as signifying his assent, and then his proposer 
I and seconder signed afterwards. The learned Vakil asks as to 
when the nomination was made] The nomination takes place 
when the nomination paper p)i‘operly completed and subscribed 
is deUvered to the returning officer. The course adopted by 
the respondent therefore was somewhat irregular, but does not 
appear to be contrary to any provisions of law. We do not, 
therefore, think that the nomination was invalid. 

Our conclusion therefore is that the nomination of the peti¬ 
tioner was valid and was wrongly rejected. We also hold that 
the respondent was duly noininated. The result is that the 
election of Mr. C. E. Das should be set aside and a fresh elec*'* 
tion ordered. 

In the circumstances of the case, we recommend that the 
darties do bear their own costs. 

Ct. N. Eov, 

G. B. Mumford, 

Girindra Nath Mukherjee, 

Commissioers. 




. . CASE XXXV. 

MUTTRA (N-M R ) 

(United Pkovinces Legislative Council.) 

Kuuvvar Hukam Singh ... Petitioner, 

versus . 

Rai Bahadur Babu Ram Nath Bhargava ... Respondent, 

[The full report was published in the Untied Frovinces Gazette of 
July 15th, 1924.] 

Ill this case the Commissioners commented on the very 
unsatisfactory character of the list of particulars accompany¬ 
ing the petition. Orders to the petitioner to supply fuller 
pafticulars were carried out after some delay and then only in 
an inadequate and evasive manner. A later request by the 
petitioner to be aUow^ed to amend his list of particulars was 
refused as amounting to a uew^ charge which it would not be 
fair to ask the re.spondent to meet after the hearing oi the case 
had commenced.’’ 

The petition contained a large number of charges of undue 
influence, illegal gratification and corrupt treating, two charges 
of personation, two of publication of false statements, one of 
improper acceptance and refusal of votes, . and two of what the 
petitioner called ‘‘ other questionable methods, ” which were 
in fact charges brought by the petitioner against the Collector 
of Muttra, Mr. Fremantle and Mr. Ireland his successor, of 
Uvsing their official jiosition to ensure the respondent’s return. 

The Commissioners found that the evidence regarding 
the charges of undue influence, illegal gratification, persona¬ 
tion and the false return of election expenses was unworthy of 
credence.” The charge that the respondeat had published or 
caused to be published a handbill containing false statements 
related to the third paragraph in the handbill which stated 
that ‘‘ Malviya Ji said that he had said so to the public {i,e,j 
advised Ram Nath to retire), that he had committed a mistake, 
and that he (Ram Nath) should forgive him, and that in the 
circumstances it was' quite right that he (Ram Nath) should 
certainly try for himself” {i,e,, stand for election). The 
Commissioners report :— 

The respondent denies that he paid for, authorised or knew 
of the publication of this handbill. Its printing and publi¬ 
cation is sought to be proved by evidence which appears- to be 
us most doubtful. Madan Mohan, a press owner, says that 
one Sham Lai Jharia (who incidentally, did get certain printing 
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work done for liam Nath) got the handbill printed for the 
respondent. He produced this' bill book, one of the 
counterfoils of which showed the printing of 1^000 copies 
of a notice for Kai Bahadur Earn Nath, M.L.C., on Aghau 
Badi 13th, S. 1980 ((>th December 1923) for Es. 6. There 
is no mention of Sliam Lai Jharia. The witness -says he 
gathered that Earn Nath had paid the bill because Sham 
Lai Jharia had told him so. If Sham Lai had ordered the 
handbill there is no reason why he should not have done 
so in his own name as on other occasions. In cross-examina¬ 
tion the bill book was shown to be defective and uiitrust- 
worthy. Madan Mohan was the printer and publisher of 
the Brij Bashi newspaper, which has constantly advocated 
the cause of Hukam Singh, and the editor of which has 
appeared for the petitioner in this case. It seems most 
unlikely that Earn Nath should have given any ot his 
printing work to such a press. There Ls no satislactory evi¬ 
dence either of its circulation. The petitioner says that a 
Brahman of Mangora gave him the handbill, but he does not 
remember the name of tliat Braliman or of any ol the pevvsous 
with whom he saw the handbill. Madan Mohan’s statement 
that he saw a friend of his reading the handbill is equally 
unconvincing. At the same time it is difficult to hold that 
the handbill was printed and published by the petitioner or 
liis agent for use in this case. The subject matter of the bill 
was in Earn Nath’s interest and we observed that the respond¬ 
ent’s counsel was in possesvsiou of a second copy. But we are 
not satisfied that the handbill was printed at the order ol 
Sham Lai Jharia for Earn Nath, delivered at the latter’s house 
and paid for by him as alleged by Madan Mohan. Conceding 
that the person who got it printed was one ol his supporters 
it by no means follows that that person was an agent of the 
respondent as defined by rule 30 (a). The knowledge or con¬ 
nivance of the respondent in the matter ol this handbill has 

not in our opinion been established, 

^ ^ 

Moreover, we are not clear that the Pandit’s recognized 
position as a leader of the orthodox‘Llharma ” was likely to 
have the political influence claimed for it. In spite of ^us 
support of Pandit Hirdey Nath Kunzru, the latter was not 
returned for the Legislative Assembly, aiid it is in the evidence 
of petitioner’s witness Kanhaiya Lai, vakil, that almost all 
the votes in Muttra proper were given to Baba Narain Das. 
Further, it is admitted by the petitioner that the majority of 
the voters of Muttra voted for him, notwithstanding the 
handbill, and as the date of the printing is given in Ex. 1 as 
the 6th December, it is very unlikely that the handbill had 
any appreciable circulation in the district before tlie Vtli 
December, the date of the poll. 
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We therefore find that the handbill did not contain such 
false statements in relation to the candidature of ti e petitioner 
as were reasonably calculated to prejudice the prospects of his 
election. 

As regards the “ questionable methods ” alleged to have 
been employed by the respondent the Commissioners stated :— 
* * * * * 

It appeared to us that counsel was far more concerned with 
seizing the opportunity to indulge in political rhetoric on the 
familiar lines followed by the party to which he belongs than 
with grappling with the definite allegations in the petition. 
Indeed, we had at times to take exception to some of his 
remarks as going beyond the reasonable limits of pleading. 
His appeal was rather to inference and suggestion than to 
direct evidence. His arguments were directed to showing that, 
beginning with the date of the respondent’s candidature for 
the Chairmanship of the District Board in March, 1923, an 
oificial conspiracy was set on foot with the Collector of Muttra 
(Mr. Fremantle till 19fch November, and subseiiuently Mr. 
Ireland) at its head to ensure the election of Babu Earn Nath 
for the Council. This position, wliicli was only very indis¬ 
tinctly and inadequately taken up in the petition and was not 
pressed on us even at the time of framing issues, has been 
developed by the introduction of documeutary evidence, which 
we did not feel justified in excluding at the time, but which 
we think that the petitioner would have been more straight¬ 
forward. had he produced before the hearing of the case started, 
since it was shown that he had or could have had the evidence 
in his possession. 

There is not any evidence that Mr. Fremantle promised the 
respondent any assistance in his contest for the Council. That 
he may have encouraged Babu Ramnath to stand for election 
is, we think, quite possible. The respondent was already a 
member of the Council, and if he expressed a wish to renew 
his candidature Mr. Fremantle would not we think, have been 
travelling beyond his proper functions in encouraging him to 
do so, so long as he did not use the influence of his official 
position to secure his return, 

A copy of a letter from Mr. Fremantle to Babu Ram Nath 
was produced at a somewhat late state of the proceedings and 
though the Commissioners in the absence of the original 
allowed the petitioner to ‘prove it by secondary evidence, they 
observed that:— 

^ ^ ^ 

The respondent has undoubtedly been handicapped and 
taken by surprise by the late production of the letter, and we 
consider that ia the circumstance sob out above wo should not, 
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ill fairuess to the respondeut, attach much evidential value to 
it. It is significaut that the petitioner, though he was aware 
of the letter and the reason for Mr. Fremantle’s attitude in 
regard to the District Board Chairmanship, made no complaint 
ot it at the time. But even if we were prepared to consider the 
letter as proved without doubt, it is at the most an indication 
that Air. Fremantle considered Babu Kain Nath to be the most 
suitable person for the Council and that he thought his election 
to the Chairmanship of the District Board would help him if he 
decided to stand. It cannot be held to show that Mr. Fremantle 
in fact exercised his influence unduly to secure Babu Ram 
Nath’s return. 

* * * * * 

Mr. Fremantle’s action did not amount to more than helping 
to put Babu Ram Nath in a position of influence which might 
be useful to him. It might with equal logic be argued that 
the recommendation for or bestowal of a title on a prospective 
candidate would be an exercise of undue influence. The law 
does not strike at the existence of influence. A candidate is 
entitled to the legitimate influence of his position and status. 
The lact, therefore, that Babu Ram Nath, possibly with 
Mr. Fremautle’s help, attained to the influential position of 
Chairmanship of the District Board cannot in our view be 
regarded as an exercise of undue influence on Mr. Premantle’s 
part in connection with the Council election unless. Babu Bam 
Nath is shown to have abused his position as chairman of that 
election. 

* ♦ * -It • 

We next come to what counsel for petitioner has described 
as the keystone of the arch ” of his case. 

This is an order passed by Mr. Premantle on 19th May. 

Here again we find no mention of this ‘‘ keystone ” piece of 
evidence in the particulars attached to the petition, though it 
is clear from his evidence that the petitioner knew all about it* 
The order runs as follows :— 

‘‘It is obvious that the A* R* L. will attempt to prevent 
the^ election of any person likely to support the Congress 
policy of wrecking the reform scheme whether from without 
or from within (the Swarajya or defection party policy)* 
Hence the A. R. B. should try and get as many names 
of voters likely so to vote removed from the register* 
I got down as many such cases as I can think of as likely 
to arise (1) The voter is dead. It might be thought not 
to matter if a patwari, etc., has inadvertently omitted such 
a name. But a dead Voter is liable to be personated. 
As the A* R. L. does not desire that there should be 
personation, T think tliat supposing any League member 
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etc., comes to know of any dead voter whose name is on 
he should bring it to notice. (2) The voter has left the 
constituency {viz,, district in the case of non-Muhainmadan 
Constituency). (3) His qualification is as an income-tax payer 
and he ceased to pay income-tax in 1922-23. (4) He is voting 

as a tenant paying Ks. 50 per annum rent and has either been 
ejected altogether or has .ceased to pay that amount, (5) He 
owned land paying (or if it is muaji^ assessed at) Bs. 25 per 
annum and has ceased to be so. (6) He was owner of a house 
or building in an urban area of the rental value of not less 
than Es. 36 and is so no longer. (7) He was tenant as above 
and is so no longer. (8) Being a member of a joint Hindu 
family his name has been improperly added to that of the 
proper representative, which is also on the roll. 

The A. R. L. should also bring to notice the names of men 
not on the list but who ought to be, e\g. one who has acquired 
a qualification— 

(1) as an income-tax payer ; 

(2) as a tenant; 

(3) as a land-holder ; 

(4) as owner of a house or building in urban area ; 

(5) as tenant of the above; 

(6) This is the case of the retired, pensioned or discharg¬ 


ed soldier. A good 
to be on the roll. 


of these are believed not 


It is now necessary to frame a plan for scruliny of the list 
and taking copies from them, send the copies out to branches 
for scrutiny there by some one who will at the same time 
explain to the branches what they have to do, namely, to 
examine them in the light of the above and suggest additions 
and cancellations. Then these have to be brought up before 
the revising authority by way of claim and objection respec- 
tively- 

Translate this and have 10 copies ready in Urdu and English 
by 4 on 21st without fail—A.F.F. 

19 — 5 .’’ 


th 


e cir- 


The original bears Mr. Fremantle’s initals only; 
ciliated copies give his designation as Collector.” 

At the time when non-co-operation was threatening, in spite 
of its leader’s profession of non-violence, to become a revolu¬ 
tionary movement, as evinced by murderous attacks on police¬ 
men and other Government officials, societies were formed in 
the districts of this province with the appro^ al of Government 
and under the guidance of the district officials. These socie- 
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ties in most districts were called Amau Sabha/’ In Muttra 
the name given wa> Anti-Eevoliitionary League.’’ The 
object of all these societies was the preservation of peace and 
order in opposition to the non-co-operators. In Muttra district 
we are told that most of the eminent men in the district be¬ 
longed to the A.-E. League. The petitioner, however, was not 
a member. Mr. Fremantle was the president and after him 
Mr. Ireland, and it is, we think obvious that the order of 19th 
May was promulgated by Mr. Fremantle in his presidential 
capacity rather than as Collector. The distinction, however, 
has not in our opinion the importar.ce which petitioner’s counsel 
attaches to it. The order itself also appears to us quite an 
innocuous one. It was in effect nothing but a direction to see 
that the electoral rolls did not contain the names of any non- 
co-operating voters who were not entitled to a vote. As the 
Collector remarked, it was an obvious duty of the A. E. L. to 
try and prevent the election of any candidate whose avowed 
policy was to wreck the reforms scheme, but there is not the 
least suggestion that this should be done by any but fair 
means. The mere fact that it was the Collector who inspired 
the A, E. L. to this obvious duty and that tahsildars were used 
for the circulation of the order cannot in oiir view be held to 
be an exercise of undne influence. Even if it be considered to 
have been an exercise of the Collector’s influence, it was not, 
we think, an abuse of influence. Further, assuming for the 
sake of argument that the order was in any way qnesMonable, 
it seems to us imj) 08 sible to conceive that it could have 
materially affected the Council election of December or pre¬ 
vented it from being a free one. We do not even know 
whether the order had any results! The meeting of the A. E. L. 
of 21st May, at which this order was discussed, was the last 
meeting of that society held before the election or since. In 
fact the A. R. L, for some months before the election w^as little 
more than a nominis umbra. The fact that most of the 
polling officers and Grovernment officers were members of the 
League cannot reasonably be made a ground for impugning 
their impartiality at the election in the absence of concrete 
examples of their partiality.. And of these we have been pro¬ 
vided with none that we consider reliable. 

We cannot therefore accept the petitioner’s contention in 
regard to the order of 19th May, 

****** 

An examination of the petitioner’s evidence makes it clear 
that the allegations with which he has come into court are little 
more than the figments of a mentality which is prone to look 
upon even the most harmless acts with the eyes of suspicion 
and to make a grievance out of the most ordinary occurrences. 
Tbe indefi-uite clxaracter of the petition itself is an index of tho 


misr^y. 



MUTTRA (N.-M. E.). 


197 


%L 


r°rre“f 1' tk„,e 

charges. „ * * 


The* resalt, is that »e Sltef’’ 

be declared void and that the respoudeut was duly elected. 

We recommend that the petition of Thaknr Hukam Singh 
he dUSTLd that he be directed to pay the costs of the 
respondent which )ve assess at Ks. k!,770. 

H. NELSON WRIGHT, 

President. 

■iOtli June, 1924. 

V. E. G. HUSSEY, 1 , 

V Commissioners. 


a. C. BADHWa\R, 


MtN/Sr/f 




CASE XXXYL 
MUZAFFARNAGAR (M R ) 


(United Provinces Legislative Council.) 
Nawabzada Muhammad Ejaz Ali Khan ... Petitioner, 


versus 


Khan Bahadur Kunwar Inayat Ali Khan . . Respondent. 

On the pleadings the following issues were framed:— 

1. Is the petition liable to be rejected by reason of the fact 
that it was not duly presented and was beyond time ? 

2. Were the acts set out in schedule 1 attached to the 
petition committed, and, if so, were they committed by or 
with the connivance of the respondent or his agents ? 

3 . Was undue influence exercised on the 30th of November 
at Teora and on the 6th of December, 1923 at Jansath, as 
alleged in schedule 2 ? 

4 . Was food provided on the 6th of December at the house of 
Bahmat Ilahi for the voters at Shahpur polling station, and, 
if so, was it on behalf of or with the connivance of the res¬ 
pondent or his agents ? 

5 . Was the false statement alleged in schedule 4 in relation 
to the withdrawal of the petitioner published by the agents 
of the respondent at Thana Bhawan and Keranal 

6 . Has the respondent filed a false return of election ex¬ 
penses ? 

7 . Is the election of the respondent void by reason of any of 
.the above acts, if proved ? 

Issue 1.—The plea of limitation has not been pressed by the 


petitioner, ani we hold that we are not competent to inquire 
-ft into the point after the petition has been accepted by the 
^ j Grovernor. We therefore find on this issue against the peti- 
] tioner. 

Issue 2 .—The first act alleged by the petitioner is that Mir 


Khan, son of Allah Bakhsh, deceased, was personated by his 
brother Chhajju who was not entitled to vote, not heiiig on 
the electoral roll of Kharar polling circle. In bis written 
statement the respondent denies that any personation was 
committed, and -further denies that he or his agents had any¬ 
thing to do with the identification of voters, and urges that he 
cannot be held responsible for anything which was not done 
by or with the connivance of himself or his agents. 
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bat Mir Khan of Jogia Khera was a voter 
entered" at No. 11 in the electoral roll and that he died on the 
22nd of August, 1923, leaving a brother Chhajju who is not 
recorded as an elector. At the date ol the election the name 
of Mir Khan had not been expunged from the electoral roll, 
probably because the supplementary roll for the 1923 election 
was prepared before his death. It is printed in Urdu as Munir 
Khan but it appears that Muuir Khan in the electoral roll is 
a mistake for Mir Khan. It is to be noted that the letter ‘u’ 
in Muuir has been ci'ossed out in the .electoral roll used by the 
polling officer, and there is no reason for thinking that this 
was not done at the time of the poll. 

According to the patwari of the village the name Chhajju 
is an alias for Munir Khan. At the poll he says he identified 
not uir Khan but Munir Khan alias Chhajju. 

We do not believe the patwari’s statement that M.unir Khan 
is an alias for Chhajju. If it were so, one would expect this 
name to appear in tue village papers, but admittedly this is 
not the case. In our opinion the patwari had been tampered 
with, and we allowed him to be cross-examined by the peti¬ 
tioner as a hostile witness. 

The signature slip which is signed by the patwari, clearly 
gives the name of the voter as Mir Khan and not Munir 
Khan. If the person who obtained this signature, slip and 
who voted as voter no. 11 was acting in good faith, why did 
he not vote in the name of Munir Khan, which according to 
the patwari, was his name and which also appears in the 
electoral roll 1 The fact that he proceeded under the name 
of Mir Khan shows that he intended to personate the deceased 
voter. If this person was Chhajju, as stated by the patwari, 
he had no right to vote as he was not entered in the electoral 
roll. He voted for the respondent who has a share in village 
Fatehpur which is in the circle of the patwari of Jogia Khera. 
It was incumbent on the respondent to show that the person 
who voted possessed a vote. This duty he has not discharged. 
Chhajju was summoned by the petitioner, but was not examin¬ 
ed by either party. 

We hold that personation has been proved and that the 
respondent has failed to rebut the petitioner’s evidence on this 
point. As it is not proved that the respondent or his agent 
connived at the personation, we find that this case falls under 
schedule V, ])art II, rule 2 of the. electoral rules. 

The second charge of personation is that Nabi Bakhsh, son 
of Kallu and grandson of Sardara, was personated by some 
other person at Jausath polling station while the respondent 
and his polling agent and sub-agent were present. 
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Nabi Bakhsh, son of Kallu and grandson of Sardara Jhoiha, 
It) a substantial cultivator livings at ’ '■ - - 


mauza Eurkali Talibali. 


His vote was canvassed by two zamindars of his village, by 
Mubammad Mujtaba Khan for the petitioner and by Sakhawat 
Haidar for the respondent, and he promised his vote 
to the tormer. His story, is that when at about midday 
he came to Jansath polling station, he was told by the 
clerk that he had already voted. After three unsuccessful 
attempts he returned home without recording his vote. 
It IS proved that the respondent himself and the agents of both 
candidates were present at Jansath polling station. Nabi 
Hakhsh, son of Kallu, son of Sardara, is the only voter of that 
name ani parentage in this village. His number in the 
ele^oral roll is 96. There is a Nabi Bakhsh or Nabia, son 
of Kallu and grandson of Qadrii, living in the village, but 
he has no vote. The witness Nabi Bakhsh denies that his 
lumb iinpressiou was taken. It is not clear by whona the 
signature slip which purports to be that of voter No. 196, was 
attes^d ; possibly by Hamid, brother of Nawah Jamshed 
All Khan, Ihe finger print expert has sworn, and it is 
quite clear to us that the thumb-impreasion on Ex, 6 is 
not identical with the thumb-impression of the witness Nabi 
S r L court, Mohammad Mujtaba, who got Nabi 

Bakhsh s proinise to vote for tlie petitioner, denies that it 
is attested by him. 

Ihe only point against the evidence for the petitioner on 
this incident is tliat no complaint was made to the polling 
or the presiding officer either by Nabi Bakhsh or by 
Muhammad Mujtaba Khan, and that no tendered voting 
paper was demanded. Muhammad Mujtaba Khan says that 
he complained to the clerks only. It is, however, clear 
that the ^witness Nabi Bakhsh was a voter and that some one 
else voted instead of him. Although the respondent had 
given an application to the Collector that patwaris should 
be present to identify his voters, it seems that at Jansath 
at any rate voters were not identified by patwaris but by 
agents of the parties. The real voter No. 196 had been 
canvassed by both sides, so it is improbable that the res¬ 
pondent s agents vvould have mistaken another person for 
lum. It IS admitted by Sakhawat Haider that a man of 
the respondent was identifying voters, 

^ After a careful consideration of the evidence we hold that 
It is proved that voter No. 196, Nabi Bakhsh, was personated 
by some person unknown, aud that as identifications at 
Jansath were being made by agents of the respondent Kunwar 
f nyat Ali Khan, who himself was present, we hold that such 
personation was committed with the connivance of the res- 
pondent or hivS agent. 
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The third count under this issue is that personation ^ 
committed by some person voting as Nabi Bakhsh, sou of .* 
Hamid of Nagla Biizurg—a name which appears at No. tdV 
in the electoral roll, though no such person actually exists. 

The village patwari swears that there is uo Nabi Bakhsh, 
son of Hamid, in the village. There are three men of that 
name in the village, but the fathers of two are named 
Muhamdi and the father of the third is Kliairati. 

Muhammad Mujtaba also swears that there is no such 
person in Nagla Buzurg. On the last bearing of the cA'^e the 
respondent produced a man who gave his name as Nabi 
Bakhsh, son of Hamid of Nagla Buzurg, who says that he 
voted at the Council election for the respondent. This witness 
at first said, what was patently untrue, that his signature 
slip was attested by Muhammad Murtaza—referring to Mu¬ 
hammad Mujtaba; hut afterwards said he did not know who 
identified him. He said that he saw the respondent inside 
the polling place. The thumb-impression of this Nabi 
Bakhsh (Ex. D) was taken in court and has been found by 
the finger print expert to tally with the thumb-impression 
on Ex. 7, which purports to be the signature slip of Nabi 
Bakhsh, son of Hamid, voter No. 759. • 

The signature of the attesting witness on this signature 
slip appears to us to be remarkably like admitted signature 
of the respondent, and Sher Muhammad Khan, deposed that 
this signature was the respondent’s. Accordingly we examiimd 
the Crovernment Examiner of Questioned Documents, who, 
alter comparison of this signature with several admitted 
signatures of the respondent, has pronounced it to that 
of the respondent. The resimndent has examined Mr. Charles 
Hardless who pronounced the signature on Ex. 7 not to be 
tliat of the respondent. Of the evidence of the two expeits 
we consider that of Mr, Brewester to be more reliable and 
convincing. We are satisfied after full consideration tha 
Ex,- 7 doe. bear the signature of Kiiwar Inayat Ali Khan. 
It was not known that the rcLspondent would be present at 
Jansath on the polling day, as from his own evidence d, 
appears that he went there -unexpectedly. So the tneory 
that a forgery was made beforehand to be used as evnence 
against him cannot be accepted. Nor would it have been 
;-possible for anyone of the petitionei’’s party to imitate the 
^respondent’s signature so cleverly at the time of the identmca- 
■^ion, which was carried out in the verandah of the polling 
in the presence of the respondent’s supxiorters and 
a^ts There is no valid reason why the so-called and 
sellstyled Nabi Bakhsh, son of Hamid, should not have been 
produced at an earlier stage of the proceedings. He himself 
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,,^dmiLs that ill ^-eceipts for rent he is described as Nabi 
Bakhsh,'son of Mubamdi, but says that though his fatiier’vS 
reaPname is Hamid, he is also called Muhamdi. This witness 
did, not come well out of his cross-examination. We think 
it unlikely that his father’s name is really Hamid, and we 
cannot place any reliance on his uncorroborated evidence, 
^riore especially as the petitioner had no opportunity of eon- 
tradicting it. 

The respondent denies that Ex. 7 bears his signature, and 
also denies that he went into the verandah of the polling 
station; but on this point he is contradicted by his own 
witnesses Nawab Jainshed Ali Khan and Sakhawat Haider. 
If the denial ol the signature is false, as we believe it to 
be, it follows that lalse personation was committed, and we 
hold that the respondent was guilty of personation under rule 
3, part I, schedule V, while the witneKSS Nabi Bakhsh commit¬ 
ted a corrupt practice under part II of that schedule. 

Issue 3. Under this issue we have to deal with two allega¬ 
tions of undue influence. 

The first is that at a meeting at Teora on the 30th Novem¬ 
ber 1923 two Maiilvis, Muharnmai Fariiq and Mnhammad 
Akram, stated that the petitioner had become a Shia and 
that whoever should volJe for him would become a kafir ” 
and would incur the wrath of Crod. 

We are not satisfied with evidence produced by the petitioner 
oil this point and find that he ha^ failed to prove this charge, 

. The second instance alleged is that on the polling day 
/i ,v| Muhammad Faruq arrived on horseback at the polling 

■’ station at Jaiisath heading a procession which included a flag- 
bearer and announced to the assembled voters that anyone 
who voted for the petitioner would become a kafir. ” 

This Muhammad Faruq appears to be a ‘‘stormy petrol” 
who interests himself in Shia-Suniii dis])utes. It is in evidence 
that he has cousidei’able influence among Jhojhas, a class to 
which many of the voters at Jansath belonged. A telegram 
was sent to the District Magistrate by the petitioner’s polling 
agent Hasan Ali Khan with the message “Maulvi Faruq ready 
to fight, great danger.” Probably this message gave an 
exaggerated account of the situation with a view to bringing 
some officer to the spot. In fact the District Magistrate, 
Mr. Darling, did arrive at Jansath later in the day and was 
told by Hasan Ali Khan that Muhammad Faruq had come 
to Jansatli on horseback with several followers and had created 
some excitement. Mr. Darling has deposed that he was 
satisfieMi that no disturbance of the peace had been created, 
but thinks that Hasan Ali Khan told him that Muliammad 
Faruq had announced that anyone who voted for petitioner 
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Avonld be ootisidered a kafir. ” It is clear from the evidence 
of the Civil Surgeoi),and the Tahsildar, presiding and polling 
oHicers respectively at Jansath, that a complaint was made 
by Hasan Ali Khan that Muhammad Faruti was creating a 
clisturDaiice. The eautioiiH attitude of Jamshed Ali Khan, 

.a witness for the respoiuleut on the subject 

to the petitioner’s allegation on this point. 

We think it is proved that Muhammad 
voters at Jansath polling station in terms 
make ignorant and superstitious person 
would be objects of divine displeasure if 
petitioner. 

Action of this kind undoubtedly falls within tlie category 
of undue influence. The evidence before us does not, however, 
show that Muhammad Faruq acted witli the .connivance ot j 
the res]X)ndent. We therefore find that the action of Muham¬ 
mad Faruq falls under section 1, part II of schedule V of the ' 
electoral rules. 

I88ue 4.—In Schedule 3 attached to the petition the peti¬ 
tioner alleges that “food was provided for the voters on the 
(ith December 1923 at Shahpiir polling stationim applica¬ 
tion to that effect was presented to the polling ofiicer at t tie 
time; the food must have cost about Rs. 100. Karrar Husen, 
the petitioner’s polling agent swears that on the poHmg day 
he saw extensive preparations for cooking at the house ot 
Rahmat Ilahi Khan and numerous people coming in and out 
of the house. He made an application to that effect to the 
presiding officer who made no inquiry, but endorsed the appli¬ 
cation with a note that a suit could be filed before the election 
officer and that the application was presented at about 10 A.M. 
There is a considerable amount of evidence in support ol the 
allegation of treating and the witnesses were not broken down 
in cross-examination. Two of them, Makhdum Bakhsh and 
Nur Bakhsh, both voters, swear that they actually had h meal 
at Rahmat Ilahi Khan’s house. Others depose as eye-witiiesses 
of the treating. Rahmat Ilahi Khan who is a darhan a“ha 
Special Magistrate, went into the witness-box and denied, the 
charge, saying that he was at the polling station from early 
morning till 11 A.M., and that his son Ata Ilahi Khan was 
bedridden at home. It came out, however, in cross-examiua- 
tion that the son’s illness was not such as to prevent his going 
to such places as Muzaffarnagar and Delhi. So it is not im¬ 
possible that he may have superintended the feeding ol the 
voters. Nor is it proved that Rahmat Ilahi Khan was absent 
from his house for more than a few hours at most. It seeins 
doubtful if he stayed at the polling station so long as he would 
have us believe. At any rate he must have known aud was 
responsible for what was going on in his house. 


Faruq did address | 
that were likely to | 
believe that they | 
they voted for the j| 
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We find that the petitioner’s witnesses have proved that the 
^ mpondent’s voters were fed at the house of Eahmat Ilahi 
Khan. This evidence has not been rebutted by the respondent. 
It has not been shown that the treating was done with the 
connivance of the respondent. Hence we hold that the action 
of Eahmat Ilahi Khan falls under rule 1, part II of schedule V. 

Issue 5 has not been "pressed and is decided against the 
petitioner. ° 

_ Issue 6.—With regard to the allegation that the respondent 
furnished a false return of his election expenses^ the only 
evidence produced by the petitioner istliatof Ashfaq Ali Khan, 
owner of the .lalri Printing Press, Mnzaffarnagar, who says 
that he printed some 50 copies of amended election rules for 
which he received Es. 3 from the respondent. This item does 
not find a place in the respondent’s return of expenses. The 
accoiiiit book produced by the witness is not regularly kept 
and is rather a memorandum of work done than a regular 
account book. We were not impressed by the evidence of this 
witness and we hold that the only point which the petitioner 
has attempted to prove under this issue cannot be regarded 
as a material one. If the charge had been incurred, there w^as 
no reason why the respondent should have omitted it from his 
return. This issue is decided in favour of the respondent 

Since we find that the respondent, both himself and through 
his agents, has been guilty of the corrupt practices noted above, 
we would recommend to His Excellency the Governor that the 
election of Kunwar Inayat Ali Khan be declared void. 

The petitioner’s costs, which we assess at Ra. 2,000 should 
be paid by the respondent. 

Under the provisions of rule 47 we called upon Chhaiiti Nnhi 
Bakhsh, son of Hamid, Eahmat Ilahi and Mahammad Faruq 
to show cause why their names should not be recorded in our 
report as having committed corrupt practices mentioned there¬ 
in. It appears from the report of the District Magistrate of 
Mnzaffarnagar that Mahammad Faruq has left India. The 
other thiee have appeared and filed written replies to the 
notices served on them. We have also heard counsel on their 
behalf. We are not satisfied with their explanations and see 
no rpason to alter our opiniot. that they committed the corrupt 
practices for which they are named in our report. ^ 


The %tk July, 1924, 


H. NELSON WEIGHT, 

President. 

E. G. HUSSEY, I ^ . 

G. C. BADHWAR, f'-'Omm'>'Ss%oners, 


CASE XXXVIL 

PRESIDENCY DIVISION LANDHOLDERS. 


(Bengal Legislative Council,) 

Maharaja Sir Manindra Chandra Mandy, K.C.LE., Fetitioner, 

versus 

Hon’ble Mr Pravasli Chandra Mitter, CJ.E. ... Respondent, 

This is an election petition under Rule 32 of the Ben^^ar 
electoral rales and reguiations of 1923 presented bv Maharaja 
Sir Manindra Chandra Xandy of Kassimbazar. 

The facts as set out in his petition are that he was a member 
of the Council of State and on 7th October, 1923, resigned his 
seat on tlie Council by a telegram and a letter addressed to 
His Excellency the Viceroy and Cfovenior-General of India. 

The telegram was received in Simla at 11-15 A.m. on 7th 
October, and His Excellency’s orders accepting his resignation 
were passed on the 10th. 

The date fixed by G-overninent for the presentation of the 
nomination papers of candidates for election ,to the Bengal 
Legislative Council was 8th October, and on that date the 
Maharaja delivered three nomination forms to Mr. Lindsay, 
the Commissioner of the Presidency Division, who was the 
returning officer for the Pre.'^idency Division Landholders’ 
Constituency. 

On 9th October, the Maharaja sent another telegram to the 
Viceroy for communication of the acceptance of his resignation 
to the returning officer. 

On 10th October, his resik’uation was formally accepted by 
His Excellency and a notification being No. 225 of that date 
was publi bed in the Gazette of India of 13th October. 

On nth October, the date fixed for the scrutiny of the 
nomination papers by the*returning officer, an objection to the 
Maharaja’s nomination was raised on behalf of the respondent 
Mr. Pravash Chandra Mitter that the Maharaja was not eligible 
for election on the date of filing the nomination papers, 8th 
October, 1923, as his resignation had not been accepted by the 
Governor-General and he was still a member of the Council of 
State. The returning officer thereupon made the following 
endorsement upon the nomination paper 

must refuse the nomination of- this candidate, the 
Maharaja of Kassimbazar. Under section 93 of the 
* Government of India Act the seat in the Council 
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of Stiite becomes vacant on the acceptance of the 
resignation of the member* The Maharaja wired 
his resignation on 7th instant and also sent a letter 
on that day. The only evidence of tlie aL-ceptance 
of the resignation is a telegram from Simla, from 
the Secretary, Legislative Department, dated 10th 
instant. If this evidence is accepted, I must hold 
that the resignation takes effect from the 10th 
instant, and that on the 8th instant when the 
nomination [)apers were filed, the Maharaja was 
still a member of the Council of State. Accordingly 
at the time of his iiorniiiation, he was not eligible 
for election [c/. rule 6{1) (c)] and so the provisions 
oi rule 11 {1) were not cojuplied with. The nomina¬ 
tion is therefore refused under regulation KXl (i) 
and (m).” 

As there was no other candidate, the returning officer 
proceeded to declare Mr. Mitter duly elected and his name was 
published in the Galmtta Gazette oi* 28th November, 1923. 

The facts as we have summarised them above are not in 
dispute and we have tlierefoj’e found it unnecessary to frame 
any issues. 

The main point for our determination is whether the question 
of the eligibility of the Maharaja for election is to be decided 
with reference to the date of the presentation of his nomination 
paper, 8th October, or to the date of scrutiny by the returning 
officer, J Itli October. 

Mr.Ohaiidhuri who has appeared on behalf of the Maharaja 
contends that his resignation of his office in the Council of 
State had been tendered on 7th October and was accepted by 
the Governor-Generah oti 10th. Therefore at the time of the 
scrutiny on 11th the statutory bar contained in Rule 5 (/) (c) 
of the electoral rules of 1923 had been removed. The learned 
Counsel has referred to the regulations framed under rule 15 of 
the rules with particular reference to regniations XX and XXI. 
Regulation XX provides for the scrutiny of nominations in the 
presence of the parties or their agents while regulation XXI 
provides for tlie examination of the nomination papers by the 
returning officer who “ shall decide all objections which may 
be made to any noiiiination and may either on such objection 
or on his own .motion, after such summary enquiry, if any, as 

thinks necessary, refuse any nomination on any of the 
following grounds :— 

{i) that the candidate is ineligible for election under 
rule 5 or rule 6, or 

(ii) that there has been any failure to comply with any 
of the provisions of rule 11 or rule 12.” 
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Learned Counsel says that what the returning officer has to 
see in regard to rule 5 is whether the candidate is eligible for 
election. He has not to see whether he is eligible for nomina¬ 
tion. The date of scrutiny is the date with reference to which 
the eligibility of the candidate for election is to be determined. 
Further under rule 5 a person shall not be eligible for election 
as a member of the Council if he labours under certain 
disqualifications, one of which is that he is a member of the 
Council, or of any other legislative body constituted under the 
Act and ha-i made oath or affirmation as such member. The 
Maharaja had admittedly made the oath as a member, but it 
is argued that on the date of the scrutiny he had ceased to be 
a member of the Council of State and therefore, though he 
might possibly be said to be ineligible on the date on which 
the nomination paper was presented, the acceptance of his 
resignation on lOth October, the day before the scrutiny, 
removed the disqualification. By a parity of reasoning a 
],erson qualified on the date of nomination might be found to 
be disqualified on the date of scrutiny. 

Learned Counsel further contends that in any case the mere 
tender of the I’esignation was in itself sufficient to vacate the 
seat as there is no rule under the Government of India Act 
under which the Governor-General is empowered to refuse a 
resignation. A member of aii elected body stood on a footing 
different from a public officer who was required to observe 
certain formalities such as making over charge of his office. 

Sir Benode Mitter who has appeared on behalf of the 
respondent contends that the mere fact of the resignation 
havin'^ been tendered does not of itself vacate the seat. 
Section 93 of the Government of India Act says that “ a 
nominated or elected member of either chamber of the Jndian 
Legislature may resign his office to the Governor-General 
. and on the acceptance of the resignation the office 
shall become vacant.” The same. provision is made in 
section 64 of the Government of India Act where the resigna¬ 
tion must be “ duly accepted.” The power to accept resignation 
implies also the power to refuse it. It would follow therefore 
that a member whose resignation had not been accejrted 
contimres to be a member until its due acceptance by the 
Governor-General. The Maharaja thus continued to be a 
member of the Council of State till the acceptance of his 
resignation on the 10th October. 

Learned Counsel further contends that the eligibility of a 
candidate depends on whether he was, as a fact, eligible on the 
date of the nomination. Election is a continuing process in 
which the nomination is the first step. The nomination is the 
foundation of a candidate’s right to go to the poll and is an 
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integral part of the election. Bcrutiu j is for the purpose of 
seeing that what was required to be clone had been- done. 
Rule 11(0 Any person may be nominated as a 

candidate for election in any constituency for which lie is 
eligible for election under these rules.” Rule 11(«?) provides 
that a candidate must assent to the nomination and must 
at that particular point of time have the capacity to accept 
the nomination and under rule 11(5) he must also have the 
capacity of nominating election agents to act for him. The 
Maharaja, it is urged, had not the requisite capacity and was 
therefore ineligible at the time of the nomination. It is 
further argued that the date of the scrutiny of the nomination 
papers as laid down in regulations XX and XXI is not the 
governing factor in considering the eligibility of the candidate, 
tie must be eligible at the time of the nomination and if he 
has not the necessary qualihcations then, he cannot acquire 
them between the date of the nomination and tlie date of the 
scrutiny. 

We are of opinion that under the provisions of rule 11 the 
date witb reference to which the question of the eligibility of a 
candidate for election is to be determined is the date fixed by 
Grovernment for the nomination, and if on that date a candidate 
is not eligible, his nomination paper must be refused. The 
object of the scrutiny by the returning officer is to see whether 
the nomination was valid on the date on which it w'^as made. 
The nomination is an integral part of the election and it 
cannot be supposed that a person who is ineligible on the date 
of the nomination can, in the interval between the nomination 
and the scrutiny, acquire new rights or that the acquisition of 
such rights would be sufficient to do away with his pre-existing 
disqualification. 

Various disqualifications wffiich wall render a candidate 
ineligible for elecfion are given in rule 5(1), Rule 6(1) (c) 
declares a person ineligible for election if he is member of the 
Council or of any other legislative body constituted under the 
Act and has made oath or affirmation as such member. In the 
present case it is admitted that the Maharaja had made oath 
as a member of the Council of State. It is also conceded that 
his resignation was not accepted until 10th October, though 
the date for the presentation of the nomination paper was fixed 
for 8th October. It is therefore plain that on 8th October, the 
Maharaja was still a member of the Council of State and was 
therefore ineligible under Rule 11(1). The argument that the 
mere tender of his resignation automatically terminates his 
office does not seem to us to be well founded. If it had been 
so, the wmrds used in sections 93 and (54. of the Gfovernment of 
India Act which require acceptance by the Gov-ernor-O^^neral 
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of the I’esignation as a condition precedent to the vacating of 
the office would be mere surplusage. 

We are of opiniou therefore that the uomination paper of 
the jMaharaja has beei) properly rejected by the returning 
officer and that Mr. Mitter, the returned candidate, has been 
duly elected. 

We estimate the total amount of costs payable for the 
bearing at 40 gold mohurs and we recommend that that sum 
be paid by the Maharaja to Mr. Mitter. 


A. J. GHOTZNEK 

I). PATTERSON 

OIRINDRA NATH MUKERJEE 



\ 
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CMSE XXXVHI. 
PUNJAB l.ANDHOLDERS. 


(Punjab Legislative Assembly.) 


S. Jaidev Singli 


Petitioner^ 

Respondents, 

Petitioner^ 


versus 

B. Ujagar h)ingh and others 

and 

M. Muhammad Insha UUah 

versus 

B. L jagar Singh and others ... ... Respondents, 

Tile election of E. Ujagar Singh to the Legislative Assembly 
on behalf of the Punjab Landholders’ Constituency has been 
called in question by separate petitions by S. Jaidev Singh and 
M. Muhammad Insha Lllah, who were his rival candidates at 
the last election. The petitions are based on identical pleas 
and can be conveniently disposed of together. 

The result of the poll was declared as follows ; 


Ujagar Singh 


VoUs. 
... 180 

Jaidev Singh 


... 167 

Muhammad Insha Ullah ... 

,*• 

... 166 

Jas Jit Singh 


93 

Muliammact Ibrahim Ali Khan 


88 


The petitioners allege that certain votes were wrongly 
rejected by the returning officer, while others were wrongly 
counted for the respondent Ujagar Singh, and claim that on a 
recount and scrutiny, they would be found to have the majority 
of lawful votes. The trial of the petitions resolved itself into 
a scrutiny of the ballot-papers and determination of the validity 
of the votes claimed or objected to by the partiesr On a 
scrutiny of the ballot-papers, only the votes detailed in the 
lists A, B and C attached to this report were claimed or object¬ 
ed to by the parties. The rest of the pleas having been given, 
up, it is unnecessary to refer to them in this report. 

The real dispute in the case centres round ballotq)apers falling 
under \1) and (2) in list A, which were left out of account by 
the returning officer, but wliich the petitioners want to be 
looked into. It is conceded that if these ballot-papers cannot 
be taken into account according to the rules, the decision on 
the other , hallot- 2 japers, which liave been either claimed or 
objected to by the jjarties, would not affect the result of the 
election, as in that case respondent Ujagar Singh will still 
have a majority of lawful votes. 
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As regards the 3 fi ballot-papers falling under No. Q) in list 
A, which were received in envelopes without any covering 
letters, the position is brieily , a.s follows. 1 he voting being y 
Dost the voters had to send in their votes to the returiMDe, 
St, ^cording to regdatioo. 43 to 46 of the < BegolaUont 
relating to the nomination and election of members of consti¬ 
tuencies in the Punjab fo the Legislative Assembly 
gulations published under Notification No. 128 at page 1-9 of 
Uie Punjab Gazette Extraordznary, dated 28th August 1923). 
According to these regulations, the voter is required to “ark 
his vote on the ballot-paper sent to him and enclose the ballot- 
paper in an envelope. Along with this envelope, he is required 
to send in a covering letter bearing Ins signature and electoral 
number, and authenticated by a Judge or Magistrate lu the 
manner specified in regulation 65. The voter la required to 
put the closed envelope containing his marked ballot-papei 
and the co\eriug letter in another envelope a,ud then seiul tlie 
latter, by post or otherwise, so as to reach the returniug omcer 
on the day preceding that fixed for counting of the votes. 
According to tVie returning officer’s declaration, the 30 ballot- 
paiiers falling under (1) in list A were received in closed en¬ 
velopes, but the euvelopes were not accompanied by any cover- 
iiia letter at all. The 8 ballot-papers falling under (2) in the 
same list were not received by him till the day fixed for count- 
ino- of tire votes. Consequently, these ballot-papers were not 
looked at by him and were left wholly out of account, accord¬ 
ing to regulations 43—45. 

As re<rards the 36 ballot-papers received without any cover¬ 
ing letters, the contention on behalf of the petitioner .Taidev 
Siiivh is that tlie covering letters are probably in the inner 
envelopes along with the ballot-papers and that the returning 
officer should have opened the inner envelopes to see if the 
covering letters were there, ft was conceded that the voters 
di<l not strictly comply with regulation 45 in not keeping the 
coveriui^ letter outside the envelope containing the ballot- 
paper but it was urged that the regulations referred to above 
are only ‘ directory ’and not ‘ mandatory ’ like the electoral 
rules themselves. In support of this argument was cited the 
well-known English case—' Woodward vs., Sarsons iu which 
it, was held that certain rules in the schedules of the Ballot 
Act were ‘directory ’ as opposed to the ‘ absolute enactments’ 
in the body of the Act itself, and that while the latter have 
to be strictly complied with, it is sufficient if the ‘directory ’ 
enactments‘are ‘ substantially ’ complied wdth. We do not, 
however, think that there is any real analogy between the 
rules and the regulations relating to the Legislative Assembly 
elections on the one hand and the English Ballot Act and the 
rules given in the schedirle of that Act. In section 88 of the 





English Ballot Act of 1872, the provisions of the schedules 
are referred to as ^ directions ’ and on considering the scheme 
of the Act and the schedules, the Judges held in Woodward 
vs. SaTBons that the rules given in the schedules, ‘for the most 
part, if not iuvariably, point out the mode or the manner of 
doing what the sections enact shall be done.’ A perusal of the 
rules and regulations relating to the Legislative Assembly will 
show that the regulations can hot be looked upon as mere direc¬ 
tions for carrying out what is contained in the rules themselves. 
The rules as well as the regulations are framed by the same 
authority, the Grovernor-Greneral and it is laid down in 
the notification relating to the regulations that they ‘ sfiall 
ap]dy ’ to the conduct of elections of members to the Legis¬ 
lative Assembly. The regulations contain many important 
provisions as regards tlie conduct of the elections, correspond¬ 
ing to those x^hich are contained in the English Ballot Act 
itself (c/., e.^r., Regulations IG and 17 with Section 2 of the 
Ballot Act). The regulations appear to have been separated 
from the rules simply to facilitate the making of provisions 
suited to the varying conditions and requiremenls of the 
different Provinces in India and not because of their having 
less force or validity than the rules themselves. 

The points in respect of which the rules in the schedule of 
the Ballot Act were held to be merely directory in Woodward 
vs. Sarsons, were comparatively minor ones— e,g ,—whether it 
was essential for a voter to make an exact cross against the 
name of the candidate, or whether a mark approximately like 
a cross or answering the same purpose woidd suffice and so 
forth. The point at issue before us— viz.y whether it was or 
was not essential for the voter to keep the covering letter out¬ 
side the envelope containing the ballot-paper, cannot, in our 
opinion, be looked upon as a trivial one. The covering letter 
is intended to identify the voter and plays as important part 
in the system of voting by po<t. Without the covering letter 
there would be nothing to show to the returning officer that the 
envelope containing the ballot-paper came from a registered 
voter at all. The returning officer could not have opened the 
inner envelope to see if the voter bad by mistake enclosed the 
covering letter in it along with the ballot-paper; for that 
would have violated the secrecy of the ballot,—a cardinal 
yjrinciple of the system of voting by ballot. Regulations 46 
and 47 lay down that the returning officer is to put into the 
ballot-box only those envelof)es which are accompanied by 
proper covering letters. These envelopes alone are opened in 
the presence of the candidates and can be taken into account 
in declaring the result of the poll (vide regulation 48), 

It was urged that the returning officer would have to open the 
inner envelopes, at any rate, at the time of making out the 
account of ballot-papers, as laid down in regulation 48 ; but it 
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seems obvious from the rule that this may have to be done 
only after declaring the result of poll, when the papers are 
despatched to the Deputy Comi^s^olle^ for safe custody. The 
fact has no bearing on the result of tlie poll. It was finally 
urged that the electoral rules simply say that the v'oting shall 
be by ballot [vide rule 14 (4) of tlie Legislative Assembly 
rules] and do not specifically lay down (like Section 2.of the 
Ballot Act) that the voting shall be secret. But the system 
of voting by ballot in itself implies secrecy, A reference to 
regulations 12, 15, 1(5 and 17 will leave no doubt that secrecy 
is intended to be as essential in India as in England. It is 
obviously for the sake of secre(*,y that regulation 45 lays down 
that the ballot-paper should be closed in an envelope and the 
covering letter along with that envelope put in ajiother outer 
envelope. Otherwise this elaborate procedure would be per¬ 
fectly meaningless. 

Regulation 41 clearly lays down that regulations 42 to 48 
shall apply to elections for the Landholder^:’ constituency. 
Regulations 43 to 45 which prescribe the [>rocedure to 
be followed by the voters are in a mandatory form and 
a copy of these is supplied to the voters. There is, therefore 
110 excuse for any voter for not complying witn these 
regulations. In the face of the clear and mandatory 
provisions of the regulations it is not open to us to treat them 
merely ‘ directory ’ and condone iioncompliaiice with the 
same. Such a procedure would be opposed to the well-estab¬ 
lished principles of iuterpretation of statutes and would result 
in uncertainty and confusion Regulation 45 lays down that 
‘ account will not be taken of the ballot-paper in the closed 
envelope unless the covering letter, which accompanies it, bears 
on it tbe signature and electoral uumber of the elector and is 
countersigned and sealed with the seal of his office by the 
attesting officer.’ It was urged that this rule makes no specifi<- 
provision tor the case vvh u'e there is no covering letter at all, 
But we do not think there is any frirce in this contention. 
According to regulation 45, tbe only ballot-papers in c)ose(i 
envelope?, which can be taken into account, are those which are 
accompanied by properly authenticated covering letters. The 
others are all to be excluded and envelopes received . without 
any covering letters also clearly fall under this category. In 
tlie case of these envelopes which are accom|janiecl by covering 
letters but the covering letters are not duly authenticated, 
an exception is created by regulation 47 and they are 
treated as ‘tendered ballot-paper’—so as to be’ subject 
tosc.rutinj by an Election Court. But there is no such 
provision for envelopes containing ballot-papers wdrch are not 
accompanied by any cover'ng letter at all. The result is that 
those ballot-papers in closed envelopes, which arc not accom 
panied by any covering letters, cannot be taken account of 
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even by as. It was urged that regulation 37 alone gives the 
eases in whicli a ballot-paper jshall be rejected. But regu¬ 
lation 37 refers only to those cases where the ballot-pa per wS are 
actually scrutinised by the returning oflicer Kegulations 43 
and 45, on the other baud, refer to cases where the ballot- 
papers ill the closed envelopes are left altogether out of account 
owing,to Tion-corapliauce with,the regulations. 

It was argued that tlie above interpretation would mean 
great hardship and that in the case of university elections the 
])ractice is to open envelopes which are not accompanied by 
covering letters. As regards the former,- this is not the only 
case where non-compliance with regulations results in a heavy 
penalty. What may appear to be comparatively trifling errors, 
would make a vpte invalid under regulation 37, The right of 
voting is a privilege—as distinguistied from a duty—and 
when a statute lays dowm regulations and formalities for the 
exercise of a privilege, a rigorous observance of the same is 
taken to be intended by the Legislature and is considered 
essential {cf. Maxwell: Interpretation of Statutes, 5th edition, 
pages 599-600). As to university elections, we do not know 
exactly what are the regulations governing the same and, in 
any case, the practice in those elections cannot be of any help 
in the face of clear regulations on the point at issue before us. 
We bold accordingly that the 36 envelopes received without 
(covering letters were rightly left out of account by the 
returning oflicer and cannot be looked into. 

We come next to the 8 envelopes, which were not received 
by the returning officer on the otb December—the day preced¬ 
ing the date fixed for counting of > otes—and were, therefore 
rejected nnder regulation 43. It was argued that these enve¬ 
lopes did reach Lahore on the 5th December and that the 
returning olbcei* should have made special airangements to 
receive tliem from the Post-office, From the post-marks, these 
envelopes appear to have been deli\ered on the 6th December. 
There is nothing before us at present to show that the letters 
did reacli Lahore on tlie 5th December; but even assuming 
that the petitioner is in a position to prove this (— we were 
told that evidence on the point could be produced, if the 
argument was accepted), we find ourselves jnile unable to 
accept the contention that it was the returning ofBcer’s duty 
to make special arrangements to receiv e them. There is 
absolutely nothing in the regulations to support this conten¬ 
tion. According to regulation 45, a voter may send the ballot- 
paper bv j)oM> or other'wise. It is, however, bis business to see 
that it reaches Ihe returning officer on the due date (c/. regula¬ 
tions 43 ami 45). Even if the envelopes were lying in the 
post-office, there was no obligation on the returning off cer to 
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ments to take delivery from the Post- 
e, ill the preaent instance, was c-learly tlie 
agent of the petitioner and not of the returning officer. Ke- 
gulation 43 lays down, that ‘ no acooimt will be taken of the 
ballot-paper unless it is received by the returning officer not 
later than the day before that fixed for the counting of votes.’ 
The envelopes, in the |)reseiit instance, were admittedly not 
received on the due date, and were, therefore, in our opinion, 
rightly left out of account by the returning officer. 

We, may add that we have heard the G-overnment Advocate 
also on the above points and he supported the conclusion we 
have reached. 

As regards tlie remaining ballot-papers in dispute tlie number 
of Votes, which are either claimed or objected to by the jiarties, 
are as follow :— 


I 

1 

Claimed. j 

1 

Objected 
re : 

Ujagar Singh. 

Objected 
re: 

Mohammad 
Insba Ullah. 

Jaidev Singh 

7 

2 

1 

Mohammad Inaha Ullah 

! ^ 



Ujagar Singh .. ^ 

i 2 

1 




nesponueni ujagaii j j rf 

Jaidev Singh and 14 votes over Muhammad Insha Ullah. it 
is, therefore, clear that even if the above claims and objections 
are decided in favour of the petitioner, respondent Ujagar 
Sint'h will still have a majority of lawful votes, and the result 
of the election will not be affected, in any wav. We are clearly 
of oirinion that the five ballot-papers falling under (3) in List A, 
which wore classed as ^tendered’ votes under ^ legidation 4/, 
can be scrutinized by us and tlie ballot-papers on which there 
is some writing from which the voter can be ( prima fnexe) 
identified, must be held to be invalid. But we consider it 
unnecessary to enter into any detailed discussion of these 
points, as the result of the election cannot be affected by the 
decision With regard to these ballot-papers. 

On the aDove fliidiiigs, it i.« clear that both the petitions 
must fail. We report accordingly imder Rule 4o Uiat R. 
Ujagar Singh respondent was duly elected and that the peti¬ 
tions should be dismissed. 

As regards costs, the points in dispute were ' technieal and 

some of them arguable. In view of the comparatively narrow 
maioritv, it cannot he said that the petitioners had no justi¬ 
fication at all for lodging the petitions. In the circumstances. 
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the costs need not be heavy. Each of the petitioners should 
pay Es* 250 only as costs to the respondent tTjagar Singh. 

LIST A. 

Votes claimed or objected to by Jaidev SiiigJu 


Kx. iNos. 


1» K/l to E/S6. 


UeflcriptioD- 


Claim or objection. 


(2) H/1 to n/8 


(4; B I & C/1. 


A/2 


(0) A/3 


(7) A/1 


Tliese en'eJopes containittg 
balloc-papers were receiv¬ 
ed wuhcut any covering 
letters and were left < ut 
of account by the return¬ 
ing officer. 


Received after 5th Decem¬ 
ber 1923. These were re- 
j'^cted by the returning 
officer as received too late. 


(2)F & 1/12 to 
1 14 & 1/18, 


I 5'Totes which were accom- 
I panied by covering letters 
I but >«ere left out of a,c- 
I count by the returning 
i officer on the ground that 
the covering letters did 
i not bear the seal of the 
j attesting officer. 

Rejected by the returning 
officer on the ground that 
the ballot-paper contains 
writing by which the voter 
can he identified. 

A ballot-papt^r with two 
marks. This was counted 
as a valid vote for B. Uja- 
gar Singh. 

A ballot-paper with names 
of the candidates written 
in Urdu This was couut- 
I ^*d as a valid vote by the 
I returniing officer for rss- 
i pondeut Ujagar Singh. 

I A ballot-paper with names 
of the candidates written 
in_Urdu. This was count¬ 
ed as a valid vote for Mo¬ 
hammad Insha llllah. 


The envelopes should have 
been opened by the return¬ 
ing officer and the cover¬ 
ing letters would probably 
be found inside, petitioner 
tberefox'e, claims such of 
, these vores as may have 
I been cast for him and may 

I be Valid otherwise. 

I Those letters did arrive in 
Lahore on the 5th Decem¬ 
ber and the returning officer 
would have received them, 
if he had made special ar- 
rangements for receiving 
them after 4 p.m. on that 
day. Hence these votes 
should be looked into. 

These are to be treated as 
* tendered ’ votes under Re¬ 
gulation 47, and the vali¬ 
dity of these baa to be de¬ 
cided by the Commission. 


The writing on the ballot- 
papers is not sufficient to 
identify the voters and 
hence the vo es should not 
have been rejected. 

Che ballot-paper was bad 
owing to the two marks, 
auu sboiihi not have been 
counted as a valid vote. 

The Urdu writing is auffi- 
cientto identif> the voter 
and hence this should not 
have been counted as a 
valid vote. 


The Urdu writing is suffi 
cientto identify the voter 
snd hence this should not 
have been counted as n 
valid vote. 
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LIST B. 

Votes claimed by UjfiQ'^r Siftfjh. 


Kx. No. 


B/2 


Description. 


Claim. 


G/l 


A vote for Ujagar Singh. 
Certain marks were ap¬ 
parently ma<^le by the voter | 
against the names of other 
candidates but these marks 
were erased. The retiinr 
ing officer rejected this 
paper on account of the 
erasures. 

This was rejected by the 
returning officer, be¬ 
cause the electoral num¬ 
ber given on the cover¬ 
ing letter does nob cor¬ 
respond with the name 
of the voter signing it. 


There being a clear mark 
against the name of 
Ujagar Singh and none 
against any other name, 
the erasures did not 
matter and the vote 
should have been count¬ 
ed. 


The mistake in the num¬ 
ber did not invalidate 
the vote. 


LIST C. 

Votes claimed by Mohd. Insha Ullah. 


Ex. No. 

Description. 

Claim. 

B/3 

A vote for Mohd. Insha 
Ullah. There are two 
crosses against the name 
of Mohd. Insha Ullah 
and something looking 
like initials between. 
This was rejected by the 
returning officer. 

It is not shown that the so- 
called initials are those oh 
the voter and are suffi¬ 
cient to identify the 

voter. The votes ahoula 
have been, therefore, 

counted as valid. 

b;4 

A vote in favour of Mohd. 

Insha Ullah. The ballot- 
paper was accompanied 
by a letter in Urdu by 
the voter himself and 
hence rejected by the 
returning officer. 

There is no writing on the 
ballot'-paper itself from 
which the voter could be 
identified. Hence this 

was a valid vote, 


\Zth Mav, 1924. 


M. V. BHIDE, 

President. 

■T. M. M^KAl, 1 (Commissioners. 
D. C, RALLI, j 

2B 



























CASE XXXIX. 
PU^IJAB NORTH (MO 


(Legislative Assembly.) 

Eaja Ghazanfar Ali ... ... ... Petitionery 

versus 

Chaudhri Babawal Biix and others ... Respondents. 

Ob. Bahawai Bux, respondent, was declared elected to the 
Legislative Assembly on behalf of the North Punjab Mabam- 
madan Constituency at the last geueral election, the result of 


the yioll being as follows :— 


Ch. Bahawai Bux 

... 397 votes. 

E. Gliazaufar Ali 

... 394 „ 

M. Mohd. Ashraff 

... 293 ., 

P. Taj-nd-din 

... 71 „ 


R, Ghazanfar Ali, yjetitioner, has called in question the 
election on the grounds that the returning officer wrongly 
rejected certain votes in his favour as invalid (paragraph 4 of 
the petition), and wrongly counted certain votes in favour of 
the respondent although they were, as a matter of fact, invalid 
(paragraph 5 of the petition). He also alleged that two ballot- 
papers were entirely missing and the election was, therefore, 
void for uncertainty. He claimed that,, as a matter of fact, 
he had a majority of lawful votes, and prayed for a scrutiny 
and recount and a declaration that he is the duly elected 
candidate. 

The respondent denied the correctness of the petitioner’s 
allegations. He pleaded that only one vote was missing and 
that as the respondent had a majority of 3, the result of the 
election could not be affected by the missing vote. He 
disputed the right of the petitioner to demand a scrutiny 
without giving further particulars with regard to the votes 
claimed or objected to. 

The petitioner, on the other hand, claimed that he was 
entitled to a scrutiny on the allegations made in' support of 
which he also filed an affidavit. He contended that it was 
impossible for him to give any particulars until a scrutiny 
was ordered and until he had an oy^portunity of inspecting 
the ballot-pay)ers properly. The following preliminary issues 
were, therefore, framed and were argued first:— 

(1) Should the petitioner be required to give further parti¬ 
culars (e^g.y the number of votes for petitioner de¬ 
clared invalid, the grounds on w^hioh they were 
declared invalid, etc.) with respect to the allegations 
in paragraphs 4 and 6 of the petition at this stage 1 




wmsr/)f. 
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(2) Is the petitioner entitled to a scrutiny^ nSn 

' tioiM made in paragraphs 4, 5 and « of the petiti 

as they stand at present 1 /‘yeV; 

The electoral rules require particulars to be given regards . 

any corrupt practices alleged in the petition sile ~ 

regards the form of the petition ‘^fthe procedure to be , 
adopted when a scrutiny 

evidently contemplate a scrutiny petition («/• 

Regulation 37-(2) with respect to the elections to ^_ 

tivi Assemblv). Counsel for the respondent Y \ ^“^0 
the English practice, according to /r to 

dfeliver before trial a‘list of votes f wwKolrs 

and of the heads of objection to each such vote (inde Rog ^^ 

on Elections, 19th edition, Volume II, page ' 

English practice is supported by a epecifac ru e on Yjon 

isee Rule 7, Election petition rules). 1 he present peliti 
»t„.t°tioUjbeheldtobeb»l for ot , 

there is no such rule in force in India. As regards the ques ,■ 

ti„„ whether «”Tibe ' 

under the general provisions of the C. P. . 

analoo-v of “the English practice, we consider that there r ^ 
mucirforce in the ccrntention of the petitioner, thS't ^ . 

he expected to furnish any definite particulars until ^ 

a scrutiny of the ballot-papers, and he has an opp^itui y 

.J,Ut them properly. In England, such an inspection is 

apparently permitted ‘ for the f Y'^f'^^baflXp^Srs 

tlining a prosecution for an offence iti relation ^Ylt'S or 

or for the purpose of a Petition questioning an e ection or 
return’ (vide Rule 40 of the Rules under the Ballot Act o 

1872, pages 729-30, Rogers on Electious, 

corresponding rule in India (t-i.de regulation ^^ssembly 

lations framed under rule 15 of the h^lot- 

electoro.1 rules) lays down, on the other hand, that te all^^^ 
papers, etc., ‘shall not be inspected or produced 
tbe^ Older ^f a competent court or o 

od to hold au inquiry m respect of an election. . the 

clear that the petitioner was not in a before 

ballot-papers and obtain the necessary particulars betor^ 
lodeiiig his petition. Regulation 36 (cl with lespect 
Stivr.tae.mMy eleftion, 

S, ef eouBtiog tie vote., tb. f 

the candidates and their ageiRs reasonable "PP°“ 
inspect, without handling the ballot-papers. ■ +h}it 

s^Sy possible for a candidate or be ob ect- 

time such definite part.cnlars Jo^brdelivered on a 

ed to, as are required in Englano to ne 

scrutiny petition (cf. Forms of scrutiny hst at page 937 


' :c?' 

••W. 
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Rogers on Elections, Volume II, 19th edition). The petitioner 
has tiled an affidavit stating the procedure that was adopted 
by the returning officer at the time of counting the votes, and 
alleging that it was impossible for him to scrutinize all the 
ballot-papers, as four persons were sorting them. The affidavit 
was not filed with the petition but counsel for the petitioner 
has explained that he was doubtful on tJie point, as no definite 
procedure was prescribed by the Indian rules. He had, how¬ 
ever, expressed his readiness to file the affidavit at the very 
first liearing an 1 the point is, therefore, not material. The 
respondent has not filed any counter affidavit denying the cor¬ 
rectness of the allegations made in the affidavit filed by the 
fTetitioner. We think that, in the circumstances, the petitione? 
or his agent could not. have had sufficient opportunity to 
scrutinize the votes and that he cannot be reasonably reviuired 
to give the necessary particulars without a further an 1 careful 
inspection. 

The petitioner has alleged in his petition that he would 
be found, on a scrutiny of the votes, to have had a majority 
of votes and this is practically ail that is essential to 
-allege in such a petition in England (pide Fraser’s Law 
of Parliamentary elections and election petitions, 3rd 
edition, page 224). It was urged that in the Tanjore case, 
a recount was refused when it was prayed for on the basis of 
‘nebulous allegations’ (vide 1 I. E.P. page 223 at page 
227). But it appears that the application for a recount 
was made in that, case only during the course of the 
inquiry. In the present instance, the petition itself is chiefly 
for a scrutiny and .recount aud both have been specifically 
asked for in the petition. .Moreover, it is to be remembered 
that the respondent Bahawal Bux, in the present instance, had 
a very narrow majority, viz., of 3 votes only over the petitioner. 
In England, when the majority is a narrow one, a recount is 
gi anted almost, as a matter of course, (vide Fraser’s Law of 
Parliamentary Elections and Election Petitions, 3rd edition, 
page 222). 

We, therefore, held that the petitioner was entitled to a 
scrutiny, in the circumstances of the case, on the basis of the 
allegations made in the petition and the affidavit. Scrutiny 
was accordingly made of all the accepted and rejected votes. 
(There weie no ‘ tendered votes). The ballot-papers given in 
the lists A and B attached to this report were claimed or 
objected to by tlie petitioner and respondent respectively on 
the grounds shown therein. We shali deal first with the ballot- 
papers in the list A, wliich were claimed or objected to by the 
petitioner. 
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Li^t A.— 

Exh. A.-2.—Was clearly a vote for the petitioner and was 
evidently included in the votes for the respondent 
Jiahawal Bux by a mistake. This was not disputed 
by the respondent. 

Exh, C.-l.—The partial cross-mark against the name of I 
Mohd. Ashralf apears to us to have been caused by 
folding the paper after the cross-mark was made in 
ink against the name of the petitioner. This will 
clearly be seen by folding the paper and holding it 
against the light. The contention oji behalf of the 
respondent that the ballot-paper must be , held to be 
invalid under regulation {h) owing to there being 
cross-mark against the names of more than one 
candidate, (no matter how they are caused) cannot hold 
good, as there is no proper cross-mark at all against 
the name of Mohd, AshraS*, while the cross-mark r 
against the name of the petitioner is perfectly clear. 

It may be mentioned that in England also, when 
additional marks were caused by folding, the ballot- 
papers have been held to be good (vide the two bottom 
ligures representing ballot-papers Nos, 928 and 1364 
on page 157 of Eogers on Elections, Volume II, 19th 
edition). 

Exh. C.-2. — The mark against the name of the respondent j 
Bahawal Bux is not a cross and has been scored out. 
There is, on the other hand, a clear cross-mark against 
the name of the petitioner. The mark against the 
name of the respondent does not give rise to any 
uncertainty and does not matter in the circumstances. i 
The case does not fall under regulation 37. In similar 
circumstances, ballot-papers have been held to be 
valid in England (cf. 1st and 2nd figures respectively 
on pages 164 and 166 of Rogers ‘on Elections,’ 
Volume II, i9th edition). 

Exh. C,-3.~This is practically a case similar to Exh. C.-2, / 
There is only a line against the name of respondent 
Bahawal Bux, while there is a clear cross-mark 
against the name of the petitioner. The latter must 
be taken to be evidence of intention to vote for the 
)}etitioner. In similar circumstances, votes have been 
held to be valid in Englaud in favour of those candid- 
dates against whose names there were clear cross¬ 
marks, as distinguished from other marks such as 
iriere lines, etc., (see e.g.^ the second and third figures 
of ballot-papers on page 168 of Rogers on Rlections, 
Volume II, 19th edition)* 
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Exh. 0.-4.'—Ill this case, there is a cross-mark against the 
name of the petitioner, but in addition there appear 
!the Urdu letters j)-* which have been crossed out. 

( The contention on behalf of the respondent is that 
! this is handwriting of the voter from whicli the voter 
: can be identified. .This contention must, we think, 
i prevail. The voter appears to have started writing 
: his name and then crossed out the letters. In similar 
' circumstances, votes have been held to be invalid in 
the Punjab i:iOuth East Toivns Case {vide 1 I. E. P., 
page 165 at page 169). In England also, letters in 
addition to a cross have been held to invalidate a 
vote in some cases (see e>g.^ Figure of Ballot-paper 
No. 410 on page 160 of Eogers on Elections, Volume II, 
19fch edition). 

Exh. C.-5.—In addition to a cross, there is some other 
mark—apparently unmeaning—in the blank space 
opposite the name of the petitioner. In the absence 
r, of any evidence to that effect, this mark by itself 
; cannot be taken to be sufficient to identify the voters 
and cannot, therefore, invalidate the ballot-payer ((?/- 
the figure showing ballot-paper No. 926 and the re¬ 
marks with respect to the same in Woodward vs* 
SarsonSf n,t pages 373 and 383 of Fraser’s Law of 
Parliamentary Elections and Election Petitions, 3rd 
edition). 

Exh. C.-6.—In this case the voter has put a circle against 
the name of the petitioner, while there is no other 
mark of any kind against the names of other candi¬ 
dates. According to the rules, the voter ought to put 
a cross against the name of the candidate for whom 
he intends to, vote (Fidte regulation 17 of the Legis¬ 
lative Assembly Regulations). The contention on 
behalf of tiie respondent is that a circle represents no 
vote at all and hence the ballot-paper should be held 
to be invalid under 37(c'). The point is not free 
from doubt. The English decisions in similar cases 
are, no doubt, in favour of the petitioner; but in 
England a distinction lias been drawn between the 
rules in the schedules of the Ballot Act and tlie enact¬ 
ments in the body of the Act itself. It has been lield 
in Woodward vs. Sarsons that while the absolute 
enactments in the Act must be strictly obeyed, the 
rules in the schedules are merely ‘directory’ and 
substtotial compliance is sufficient. There seems 
scarcely any justification for taking the regulation 17 
(referred to above) to be merely ^ directory ’ in India 
On the other hand, when there is a clear circular 
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mark against the name of the petitioner, and no 
other mark whatsoever against the name of any other 
candidate, it does not seem reasonable to hold that 
‘no vote is recorded’ on the ballot-paper and that, 
therefore, it is invalid under regulation 37(c). It 
was held in the Ptmjah South Past Towns Case 
a I E P. pa<^es 166 and 170) that unless a case strictly 
fell within re|ulation 32 (—which corresponded to the 
present regulation 37), the mere breach of some other 
resulation— e.g., the lack of the official mark, did not 
render a vote invalid. Now, in the present instance, 
regulation 17, no doubt, requires the voter to put a 
cross-mark against the name of the candidate for 
whom he wishes to vote and this regulation has been 

violated But regulation 37 does not specifacally lay 
down that a ballot-paper without a cross-mark is to 

be reiected as invalid. Clause (c) of the regulation 
has been cautiously worded and only lays down that 
a ballot-paper is invalid ‘if no vote is recnrded 
thereon.’ On the whole, we think it preferable to 
hold that the circular mark represents a vote and the 
case does not fall within the wording of regulation 
37(c). We, therefore, take this to be a valid vote for 
tbe petitioner, 

Kirh C-7_This was conceded by tbe counsel for tbe re- 

indent to be a valid vote for tlie petitioner and need 
not, therefore, be discussed. 

We now pass on to the list B. 

Rpfore nroceeding to discuss the claims and objections of the 
^ wiL? in list^B we may briefly notice a preliminary 
rbmction, which was raised by the counsel for the petitioner. 
It was urged that as the respondent had not taken any objec- 
UorhiTs recriminatory petition to the validity of the votes 
cast for the petitioner, he was not entitled to take any o jec- 
Lon to their validity even on scrutiny. The proviso to rule 

4‘> of the Legislative Assembly rules was relied upon m tbis 

mspect Sse rules, howeve^ do not, as alre^ly pointed out 
snecifically lay down any procedure for a scrutiny petition and 
rdoubt if the proviso in quest beheld to be a^lic- 

Ible tfthe present case. In England, the respondent maU^ 
to take such objection on scrutiny (cf. ^ 31 and 32 

4 - p 19^ rtf iiai?e 705 of Rogers on Election retitioiis, 
in, and could U.rdly be fairly coudaccd 

otherwLe Vwever, we consider it unnecessary to discuss 

the point further, as we are clearly of opinion that tlm 

and objections of the respondents m List B must all be dia 

allowed. 


WON'i® 
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Jj%8t J?*"*”* 

Exhs. B.-l to B.-18,—These votes for the petitionei*, which 
were counted as valid by the returning officer, are 
objected to on the ground that there are faint and 
partial impressions of thumb-marks thereon from 
which the voter can be identified. The impressions 
are, however, extremely faint and partial and are in 
our opinion quite insufficient for identifying the voter. 
It is not difficult to see how these impressions have 
Deen caused. According to regulation 16, the voter 
has to affix his signature or thumb-impression on the 
counterfoil of the ballot-paper, before he receives the 
ballot-paper on which he has to recoi’d his vote. The 
marks on Exhs. B.-l to B.-l 8 appear to ha\e been 
inadvertently caused when the voters were handling 
the ballot-papers after affixing their thumb-impres¬ 
sions, None but an expert can, of course, identify a 
person from thumb-impressions and that too can only 
be done when he gets the thumb-impression of the per¬ 
son concerned for comparison. The impression on the 
ballot-paper, by itself, is not sufficient for identifica¬ 
tion. Moreover, the impressions are, as already stat¬ 
ed, very faint and partial and consequently useless 
even for such comparison. We, therefore,, hold that 
these have been rightly held to be valid votes for the 
petitioner. 

Exhs. B.-19 and B.'20.—There are clear cross-marks against 
the name of the petitioner and the additional dot 
against the name of Mohd. Ashraff on Exlu B.-19 and 
the faint lines on Exh. B,-20 are immaterial. These 
votes are similar to Exlis. C.-2 and C.-3 and must be 
held to be valid for reasons given in the case of those 
votes. 

Exh. D.-l.—This is a case similar to Exh. C.-4. There is 
a cross against the name of the respondent Bahawal 
Bux, but along with it are some Urdu letters, which 
have been scored out. For reasons given in the case 
of Exh. C.4, this ballot-paper also must be held to be 
invalid. 

The net result of the above is that the respondent Bahawal 
Bux loses the vote Exh. A.-2 and the same goes to the peti¬ 
tioner. The petitioner also gains the votes Exhs. C.-l, C.-2, 
C.-3, C.-5, C.-6 and C.-7. Thus the petitioner gains 7 votes 
in all. The petitioner was declared by the returning officer 
to have secured 394 votes ; but on a recount, the number of 
ballot-papers found by us in the sealed envelope containing 
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the votes cast for petitioner was only 393. Possibly 
A.-2, which is really a vote for the petitioner, was included 
by mistake in the sealed envelope containing the votes ot 
repoudeut Bahawal Biix. However that may be, it will be 
clear from the above that the petitioner and the Respondent 
had the following number of valid votes: 

Bahawal Bux ... ... 397-1 = 396 votes. 

GhazanfarAli ... .•• 393 + 7 = 400 „ 

The petitioner has thus a majority of 4 lawful votes. The 
number of votes cast for the other candidates was also checkea 
and found to be correct. 

As regards the allegation in the petition, that one or two 
ballot-papers were missing, we may note that we found at tlie 
time of recount that altogether 1,169 votes had been cast for 
the. various candidates, while according to the account ot 1 1 
ballot-papers received by the returning offit'er from 
Commissioners (—which was also produced before ns and check¬ 
ed) only 1,167 ballot-papers had been received. Ihere were 
thus two ballot-papers in excess. It is not clear how this 
excess occurred. However, as the petitioner has now been 
found to have a majority of 4, this excess ot 2 ballot-paper.s 
cannot obviously affect the result of the election and does not 
need any further inquiry. 

On the above findings, we report under Rules 44 and 45 
that the result of the election was materially affected by the 
improper rejection of certain valid votes in favour o i - 
' petitioner Ghazanfar Ali and that tlie petitimier, as a matter 
of fact, having secured a majority of lawful votes, is entitled 
to he declared duly elected. As the petition was rendered 
necessary only by errors in accepting or rejecting 
recommend that the parties should be left to bear their 
own costs. 


LIST A. 

Exh. No. 

Description 

Claim or objection by 
petitioner. 

A-2 

A vote for petitioner, but 
was, through oversight, 
counted as a ▼ote for the 
respondent, by the re¬ 
turning officer. 

The vote should have been 
counted for the petitioner. 


29 
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LIST A— (concld,). 


Exh, No. 

Description. 

Claim or objection by peti¬ 
tioner. 

C 1 

A ballot-paper with a cleai 
cross-mark against the 
name of the petitioner and 
a partial cross-mark against 
the name of Mohd. Ashraff, 
another candidate. This 
was rejected by the re¬ 
turning officer. 

■ The portion of a cross-mark 
against the name of Mohd. 
Ashraff is not really a sepa- 
i rate mark at all made by 

the voter. It is merely a 
partial imprint of the cross- 
mark in ink against the 
mime of petitioner, caused 
by the folding of the paper. 
The vote should de counted 
for petitioner. 

C'2 

A ballot-paper with a cross- 
mark against the name ol 
the petitioner and some 
mark which was crossed 
out, against the name of 
the respondent. Rejected 
by the returning officer 
as invalid. 

There is a clear cross against 
the name of the petitioner 
> and the other mark, which 

has been crossed out, does 
not matter. This is a valid 
vote for petitioner. 

03 

A ballot-paper with a cross¬ 
mark against the name of 
the petitioner and a mere 
line against the name of 
the respondent. Rejected 
by the returning officer. 

This was a valid vote for the 
petitioner. 

C.-4 

A ballot-paper with a cross 
as well as certain Urdu 
letters —which were 

subsequently struck oul, 
against the name of the 
petitioner. Rejected by 
the returning officer as 
invalid. 

Ditto. 

C-o , 

1 

A ballot-paper with a cross 
and another mark against 
the name of the peti¬ 
tioner. This was rejected 
by the returning officer 
as invalid. 

Ditto* 

C-6 

A ballot-paper with a circle- 
mark against the name of 
petitioner. This was re¬ 
jected by the returning 
officer as invalid. 

Ditto. 

0-7. i 

i 

! 

1 

i ballot-paper with a cross 
and a Uue against the 
name of the petitioner. 
This was rejected as in¬ 
valid byr returning officer. 

Ditto. 
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Exh. Wo. 


B-l CO B 18 


i.l9 


a 20 


Da 


Description. 


Ballot-papers with soim 
faint and partial marks 
of thumb impressions. 
These votes for petitioner 
were couT»ted as valid by 
the returnini 4 officer. 

A ballot-paper with a cross¬ 
mark against the name 
of the petitioner and a 
dot against the name of 
Mohd. Ashraff. i'his was 
counted as a valid vote 
for petitioner by the 
returning officer. 

A ballot-paper with a cross¬ 
mark against the name of 
the petitioner and faint 
pencil marks against the 
names of respondent aud 
Mohd. Ash raff. This was 
counted as a valid vote 
for petitioner by. the 
returning officer. 

A ballot-paper with a cross 
against the name of the 
respondent. Along with 
the cross, there are some 
Urdu letters, which have 
been scored out. This 
w'as rejected as invalid 
by the returning officer 


Claim or objection by respon¬ 
dent Bahawal Bux. 


These votes for the petitioner 
ought to be rejected as 
invalid, as the voter can 
be identifie^i by the 
thumb-marks. 


This vote should have been 
held invalid on account 
of the dot against the 
name of Mohd. Ashraff. 


This should have been held 
invalid on account of the 
pencil marks. 


The Urdu letters nre not 
clear and are sufficient to 
identify the voter. Hence 
this should have been 
taken as a valid vote for 
the respondent- 


Dated IQth May, 1924. 


M. V. BHIDE, 

President. 

J. M. MACKAY, 
Gommissioner. 
D. C. RALLI, 

Go mmissio ner. 
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CASE XL. 

PUNJAB NORTH EAST TOWNS (N.M J 


(Punjab Legislative Council). 


Kai Bahadur Parma Lai 


Fetitioner, 


versus 


Lala Mohan Lai 


... Fespoudent, 


The principal point involved in this case is the interpre¬ 
tation of rule 11(5) of the Punjab electoral rules. The peti¬ 
tioner, according to his own case, put in nomination paper 
No. 2-B., along with a copy of the electoral roll, a declaration 
as regards his election agent, and a covering letter, all these 
four documents being pinned together, while below them he put 
in the two nomination papers Nos. 2 and 2-A, All were 
presented to the returning officer at the same time, but Nos. 2 
and 2-A. had not a separate declaration as regards his election 
agent. The returning officer took out the pin and looked at 
the papers anl the order he placed them in was as follows:— 

Nomination paper No. 2 comes first. This is followed by 
the declaration as regards the agent, then comes nomination 
paper 2-A., then nomination paper 2-B., and lastly, the cover¬ 
ing letter of the petitioner. The returning officer then proceed¬ 
ed to hold on the day of the scrutiny that Forms 2-A. and 
2-B, were not accompanied by a separate declaration as regards 
the election agent and were therefore invalid. He held, how¬ 
ever, that nomination paper No. 2 was accompanied by such 
a declaration, but that it too was invalid because instead of 
the name of the constituency in entry No. 8 there was only a 
reference to an electoral roll given. In this way all three papers 
were rejected and as the respondent was the only other candi¬ 
date he was declared to be elected. 

The petitioner’s case is that in reality the declaration as 
regards his election agent was pinned to nomination paper 
2-B. which was a good paper, and as to which no objection 
was taken except that it was not accompanied by a declaration. 
It was also claimed that as no objection was taken to it as 
regards the description of the candidate, none could be taken 
now and that therefore it ought to be declared that the peti¬ 
tioner’s nomination paper 2-B. was a good paper. 

It was further claimed that the meaning of rule 11 (5) was 
that only one declaration need accompany any number of 
nomination papers. It is obvious that if that is the case the 
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returning officer was wrong in rejecting papers 2-A, arid 
2-*B. only on the ground that each was not accompanied 
by a declaration and it would have to be seen as to 
whether those papers were otherwise valid unless it were 
held that the question of their invalidity on other grounds 
could not now be gone into. 

Kule 11(5) reads as follows :— 

Every nomination paper delivered under sub-rule (3) shall 
be accompanied by a declaration in writing subscribed by 
the candidate that the candidate has appointed or does thereby 
appoint as his election agent for the election either himself 
or some one ether person who is noh»disqualified under these 
rules for tlie appointment and who shall be named in the 
declaration, and no candidate shall be deemed to be duly 
nominated unless such declaration is delivered along with the 
nomination paper.” 

Now the meaning of the word ‘‘ every” is given in Webster’s 
International Dictionary as being equivalent to ‘‘all taken 
separately one by one out of an indefinite number.” An illustra¬ 
tion is given in the Dictionary as follows;— 

“ ‘ Every ’ relates to more than two and brings into greater 
prominence the notion that not one of ail considered is 
excepted.” 

That means that each individual of the aggregate without 
exception is considered. Rule 11 (5), therefore, according to 
its plain English meaning comes to this that all nomination 
papers, taken separately one by one and not one of the whole 
number being excepted, shall be accompanied by a declaration 
as regards the election agent. This means, in onr opinion, 
that each nomination paper must be accompanied by a separate 
declaration as regards the election agent. There is no escape 
from this meaning and we would so hold. 

We do not think that it is a sound argument to say that 
if three nomination papers are put in at one time while at the 
same time one declaration paper is put in along with them 
this means that each nomination paper is accompanied by a 
declaration. The words of the rule are quite clear and can 
bear no other interpretation than the one we have given. 

This being the case, we shall accept the petitioner’s own 
allegation that his declaration accompanied nomination paper 
2-B. The returning officer may have in all good faith changed 
the papers wlien he took out the pin without himself being 
aware that he did so. The question now to be determined, 
thei'efore, is as to whether nomination paper 2-B is a good 
paper. 
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The petitioner objected that the Commissioners could not 
go into this point because the respondent only took the objec¬ 
tion as regards this paper before the returning officer tliat it 
was not accompanied by a declaration. There is no force in 
this contention, however, as under regulation 41) of the 
I'egiilations published under Notification No. 641, dated 
20th August 1923, the retiirning officer is Dound to decide 
all objections which may be made to any nomination, and 
may either on such objection or on his own motion refuse 
any nomination paper on certain grounds. It follows, 
therefore, that tiie returning officer can take any objection of 
his own motion and obviously his power is not greater 
than that of the Commissioners. It would be useless for a 
returning officer to take up numerous objections against a 
nomination paper if he were satisfied that there was one good 
objection against it. 

It is clear that nomination paper 2-B is not a good paper 
whether it be held tliat a nomination paper falls within the 
mandatory or directory part of the rules. For example, the 
8th entry should give the number of the candidate in the 
electoral roll of the constituency in which he is registered as an 
elector and at the same time, whereas in this case, the electoral 
roll is sub-divided and separate serial numbers are assigned 
to the electors entered in each sub-division, a description of 
the sub-division in which the name of the candidate is entered 
must also be given here. Now all that there is in this entry 
is 549 (Ward No. 5).’’ 

There are 13 sub-divisions in this constituency and several 
of them have a ward no. 5. It was argued, however, that 
only one of the siiD-divisions, namely, the municipality of 
Ambala, has a ward o. o in which occurs no. 549. We do 
not think, however, that it was the duty of the returning 
officer to search every sub-division of the electoral roll to find 
out if this was a correct entry. Even if the filling in of a 
nomination paper falls within the directory part of the rules 
there must still be a substantial compliance with the direc¬ 
tions. Tiiere was not a substantial compliance in the present 
case as the entry should have been 549, the municipality of 
Ambala, ward no. 5 ” or simply 549, the municix^ality of 
Ambala.” 

It follows, therefore, that nomination paper 2-E. which was 
the only one accompanied by a declaration is not a good paper, 
while the other papers are bad because each of them should 
have been accompanied by a declaration as required by rule 
11(5). It is unnecessary to decide any other point. 
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We would, therefore, humbly advise His Excellency the 
Giovenior by this report— • 

(1) that the nomination of the petitioner was properly / 

refused, and 

(2) that the election of the respondent was valid. 

We recommend that the petitioner should pay the costs of 
the respondent amounting to Ks. 100. We make no order as 
to the costs of the Government Advocate. 


20i/t March, 1924. 


J. ADDISON, 

President. 


PHILIP MORTON, 


Members. 
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CASE tU. 

RAIPUR NORTH (N-M R ) 

(Central Provinces Leoislative Council), 

Badri Pranad ... , ... ... Petitioner, 

versus 

Sheodass Daga ... ... ... Bespondevt, 

riie first objection raised by tlie petitioner relates to the 
rejection of his nomination paper No. 5 by the returning officer, 
tlie Deputy Commissioner, Raipur. This paper was rejected 
m .consquence of an objection raised by the respondent, Mr. 
Sheodass Daga, to the effect that in the space for the number 
of the candidate in the electoral roll of the constituency in 
which he is registered as an elector, there was a failure to 
specify the sub-division of the constituency in which his name 
was entered. The constituency in question was the Chhattis- 
garh urban one. Under regulation 2(5) made unde/ rule 9(2) 
of the Central Provinces electoral rules, it is mandatory 
tiiat tliere should be a separate serial number for the electors 
of so much of the constituency as lies in each district. The 
Ghhattisgarh Urban Constituency is situated in the Raipur, 
Bilaspur and Drug districts, respectively. Under the note 
designated by an asterisk on the nomination paper (c/. schedule 
.III) a description of the sub-divison in which the name of the 
person concerned is entered must be given in the nomination 
paper, where the electoral roll is sub-divided, as is the case in 
the Chhattisgarh Division Urban Constituency. There was, 
therefore, in our opinion a clear failure to comply with this 
provision. The omission cannot be deemed a venial one, 
because there were two other electoral rolls in the constituency 
which the returning officer would not, in the ordinary course 
of matters, have before, him and the No. 119 ” entered in the 
therefore, may conceivably in our opinion 
" referred to either the Bilaspur or the Drug sub-divisions. 

I The omission, therefore, to specify the description of the sub- 
^ division was in our opinon a highly material one and we find 
that the returning officer was correct in rejecting nomination 
V paper No. 5. 

We'now come to nomination paper No. 11, also relating to 
the Raipur District (North) Non»-Mohammadan Rural Constitu¬ 
ency. This nomination paper was rejected as the result of an 
objection by the respondent, Mr. Sheodass Daga. The objector 
raised two points :— * ' ' 

(1) T1 lat the age shown in the nomination paper was 30, 
while the corresponding figure in the electoral roll was 
33; and 


RAIPUR NORTH (N.-M. R.). 


233 


(2) That the address shown in the nomination i)ai)er wa^ 
Tikrapara, while the corresponding entry in the elec- 
. toral roll was Tikra. 

The returning officer rejected tiie nomination paper on these 
two grounds. Under regnlation 4(1) made under rule 1.5 of 
the Central Provinces electoral rules, the returning officer may 
refuse a nomination paper on any of live grounds. The only two 
of these grounds which in our opinion are conceivably apphcably 
to the case are sub-clauses (Hi) and (iv) of regulation 4(1). As 
regards the first of these, there was in our opinion, as such, 
ncTfailure to comply with the pi’ovisions of rule 11 or rule 12.^ 
What, in fact, occurred was that two mistakes in matters of 
details as to age and address were made in filling up the form. 
The mistakes were on the face of them, obvious clerical ones. 
There is no (juestion but that Tikra and Tikrapara referred to 
the same local area and the slight mistake in age was unimpor¬ 
tant. As regards the second possible ground lor rejection, viz,, 
an objection a< to the identity of the candidate under sub-clause 
(iv) of regulation 4 {i\ it does not seem to us that this questmn 
was specifically raised by the respondent before the ietuining 
officer, nor does it seem to us that the returning officer did 
himself enter in tfie question of identity. He, unlike ns, would 
have been iii a peculiarly lavourabie position to have made 
summary inquiry into the (juestion of identity a procedure 
contemplated in the regulation 4 (1) ’we are considering. There 
is nothing to show that he made any such summary inquiry,] 
and we do not regard the order of rejection as having been! 
passed oil the ground tlnrt the returning officer had any^ doubt f 
as to the identity of tins candidate to whom the nomination j 
paper No. 11 professed to relate. Thus the position is that thei 
nomination paper of the petitioner, Mr. Badri Prasad, was 
rejected merely because there were two trifling discrepancies, 
probably the result of clerical mistakes, as to his age 
address. In the case of Oldham 1869 (I. 0., M. and H. 158) 
it was held that, if a person on the register js called by a 
wrong name, that will not vitiate liis vote, provided that there 
is no doubt as to the person in (jnestion being the one who.se 
name appears on tlie electoral register. L^pon the same 
principle, it seems to ns to be clear that, in the present case, 
there was no real or valid doubt as to the identity of the peth 
tioner, Mr. Badri Prasad, and it follows that, in our opinion, the 
nomination paper ^o. 11 wa.s improperly rejected by the 
returning officer merely because of the erroneous entries made 
therein in the matter of ag(^ and addresvS. 

We desire to add that the petitioner has also objected to the 
election of the respondent on the ground that one hunder Dass 
who had supported his nomination in iion-Mohammadan 
Raipur District (North) Rural Coustituency had also supported 
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the noininatioi, of another candidate, Mr. Yado Eao, Pleader, 
for the non-Moharainadan Urban Gon.stituency. In this 
(^onuec non we only desire to say that the name of Sunder Dass, 
to individual in question, liad apparently been registered on 
the electoral roll of two general constituencies in contravention 
ol the third proviso to rule 7. In our opinion, however, it is 
not open to us to go into this matter now. The time for object¬ 
ing to the name of Sunder Dass appearing in the electoral roll 
of more than one general constituency has long since gone by. 
ne are thus faced 'ffiih a fnit accompli in this connection. 
As the name of Sunder Dass appeared on the electoral roll of 
each of these constituencies, we do not think that any objection 
can now stand to his having proposed or seconded a candidate 
in each of the two constituencies in question on the electoral 
rolls of which his name appeared. As regards this matter, 
therefore, the election of Mr. Sheodass Daga could not in our 
opimon have bee.u questioned. 

j Our decision, however, that nomination paper No. 11 was 
I improperly rejected by the returning officer, necessarily implies 
our holding that the returned candidate, Mr. Sheodass Daga, 

■ ® not been duly elected and that his election 

accordingly. As regards costs, we 
think that the petitioner s costs should be borne by the respon- 
'"‘^1 objection which the returning officer upheld. 

M e fix Es. 100 (one hundred) as the petitioner’s costs. 

a S. FINDLAY, 

B. M. VIGHNAY, 

‘ BAPUEAO SADASHIV, 

Gommissiovers^ 


Katpur. ^ 

The 24^/i Aprils 1924. J 




CASE XLII. 

RAWALPINDI AND LAHORE DIVISIONS 


(Punjab Legislative Council.) 

Labh Singh... ... ... - Petitioner, 

versus 

NiranjanDa^ ... - - Respondent. 

Petitioner Labh Singh, respondent Niraiijau Dass and two 
other persons were candidates for the “ Rawalpindi Division 
and Lahore Division (North) Noii-Muliammadan ” constituency 
at the last election for the Punjab Legislative Council. 1 he 
returuivio- officer held the nomination papers of all the cancli- 
dates excepting respondent Niranjan Dass to be invalid, with 
the result that the respondent was declared duly elected 
Petitioner contends that tlie returning officer w'as not ju.stined 
in holding his nomination papers (petitioner had presented five 
in all) to be invalid, and prays for a declaration that the 
election of the respondent was mill and void. 

Re.spondent Niranjan Dass pleaded tliat the grounds on 
which the returning officer rejected the petitioner’s nomination 
papers were sound, that there were other groimds as well tor 
holding the said nomination papers to be invalid, and that the 
declaration accompanying the nomination papers was invalid 
for want of stamp. Respondent also raised a further plea that 
the petitioner was a “ Sikh ” and as such was not entitled at 
all to stand as a candidate for a Non-Muhammadan constitu¬ 
ency, according to Rule G(6) of the Punjab electoral rules. 

Certain preliminary issues were disposed of by order, dated 
27th March 1924, a copy of which forms an annexure t(j tins 
report. The remaining issues, which now require decision, 
are as follows :— 

(i) Was the returning officer justified or not, in I’^ject- 
ing all or .any of the nomination papers oi the 
petitioner— 

(a) on the grounds specified in paragraph 6 (a), (b) 

and (c) of the petition I 

(b) or on the grounds given in the statement ^ot 

respondent's counsel (on 8lh March 1924)? 

(o) or on any other ground '] 
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{ii) Did the document filed by the petitioner, which 
purports to be his declaration, require a stamp- 
deed, and if so, what is the effect of the omission ! 

{Hi) Is the petitioner a Sikh, and if so, what is the 
effect of this ? 

I88W I. —The grounds on which the returning officer 
(Keveaue Extra Assistant Commissioner, Sialkot) was alleged 
to have rejected petitioner’s nomination papers were given 
as follows:— 

(а) That the name of the petitioner, as given in the 

nomination papers, was not identical with the 
person entered in the electoral roll at number 
lt569 inasmuch as the name given in the nomi¬ 
nation papers was prefixed by ‘ Mr.’ or ^ KSardar ’ 
while electoral roll showed no such prefix. 

(б) that the names of tlie proposers and seconders did 

not tally with their signatures inasmuch as to 
their names, as given in the nomination papers, 
their parentage and caste were added. 

(c) That the constituency named in the nomination 
papers did not exist inasmuch as the word ‘ rural ’ 
was unnecessarily added at the end of the name 
of the constituency. 

^ The nomination papers have been produced before us. 
G-round (c), as given above, is recorded by the returning olEcer 
on all the nomination papers. But the nomination papers 
show that grounds {a) and (6) given, above are not accurate. 
As regards (a), the returning officer held that the name of the 
candidate as well as that of his father were not identical with 
their names as given in the electoral roll, inasmuch as in the 
nomination papers the word SSardar ’ appears before the name 
of petitioner’s father and‘Mr.’ before the name of the peti¬ 
tioner, while these do not appear in the electoral roll. As 
regards (J), the returning officer’s objection was that the name 
of the proposer in one of the nomination papers was not 
identical with his signature. The name of the proposer in 
this nomination paper was given as ‘ Charandas,’ while be 
signed himself as ‘ Charandas Joiieja.’ 

As regards the above grounds, we may say at once, that they 
appear to us to be of a trivial character and not sufficient to 
invalidate the nomination papers. The nomination papers 
liave, no doubt, to be filled up with great care, but the only 
grounds on which a returning officer can refuse a nomination 
paper are given in regulation (4), as framed by the Punjab 
Tovernrnent under Rule 1.5 of the Punjab electoral rules. The 
ohjecticn to the addition of the word ‘rural ’ in the de^Qription 
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of the constituency is not covered by the rules and is of no 
wei<Tht, as it is not denied that the constituency in question 
is‘rural,’hnd there is no suggestion that there was any room 
for doubt as to which constituency the petitioner wanted to 
stand for. As regards the names of the candidate and his father 
too, it does not seem reasonable to hold that the candidate 
was not identical with the person whose electoral number was 
o’iven in the nomination paper merely because < Mr. ’ or ‘ Sardar 
were prefixed to the names of the candidate or his father, as 
^iven in the nomination paper. The rules do not insist on any 
such verbal correspondence. Regulation (4) referred to above 
would show that the nomination paper could be properlyj 
refused only if there Mvy ‘prima facie' goo^i ground forfJ 

doubt as to identity. The returning' officer, in the presenfl 
instance, seems to have taken too narrow a view of the matter. 
Tlie returning officer has been given powers to make a sum¬ 
mary inqiiirv and if he really thought that there was any room 
for doubt as'to identity in the present case, he would have 
been, we think, well advised to do so before refusing the nomi¬ 
nation paper. On behalf of respondent, 15 Q. R. Ih, 27d was 
cited as an authority, but in that case, there was a difference 
in the names, which was likely to give rise to some doubt as 
regards identity. In the present case, the* only difference 
consists of the prefix ‘Mr. ’ or ‘ Sardar ' before the names. It is 
not suggested before us, that there is any other person except 
the petitioner answering the description of the person, whose 
electoral number is given below the name of the petithmer in 
the nomination paper and the point need not be discussed 
further. As regards the signature of the proposer to whkdi 
the returning officer took 6^xcei)tion in one of tiie nomination 
papers, it will appear from regulation 4(^)), referred to above, 
that tdie returning officer could refuse the uominatiou paper 
only if he considered the signature to be ‘ not genuine.’ The 
addition of the caste Moneja’ after the name cannot obviously 
affect the ‘ geuuineiiess ’ of the signature. 

We have now' to deal with tlu' last portion of issue No. I, 
viz., whether the uorniuatioii papers were invalid for ‘ any 
.other ground.’ The only other ground suggested before us 
is that the names of some of the proposers and seconders 
appeared on the rolls of more than one constituency. It 
\Vas argued that, according to the last proviso to rule 7, no 
person is entitled to have bis name registered on the 
electoral roll of more than one general constituency, and 
hence these persons not being properly enrolled as voters 
were not entitled to propose or second. In the first place, 
it is not proved that the names, which are shown to be on 
two electoral rolls, refer to one and the same person, and 
secondly, it is quite possible that the names were entered in 
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two rolls by mistake aud not on account of these persons 
considering themselves entitled to be enrolled on two consti¬ 
tuencies. Further, as has been already pointed out, tiie 
right to vote of a person who is enrolled as a voter, cannot 
be questioned in an Election Court except on the ground of 
of ' disability.’ The names of the proposers and seconders 
were admittedly on the electoral roll of a general constituency 
and they are not alleged to-be under any ' disability.’ As a 
result, their right to propose or secmiid also cannot be called in 
question before us (cf» Eule 11-4, Punjab electoral lules) 

We accordingly find that there were no good grounds for 
holding the nomination papers of the petitioner to be invalid, 
and that the returning officer was not justified in refusing 
til era. 

Issue If .—next issue relates to the declaration hied by 
tlie petitioner along with his nomination papers. I he conten¬ 
tion of the respondent is that it is tantamount to a ^ power of 
attorney ’ and should have been stamped. No authority is cited 
in-support of the contention aiid it is directly opposed to the 
view taken in 1 I. E. P. at pages 76, 214 and 159. It was 
urged that the wording of the rule relating to the declaration 
has been altered, but we fail to see that there is any such 
.change as could affect the reasoning adopted in the above 
decisions. It may also he noted that, in the present case, the 
petitioner declared himself to be hit^ election agent. It seems 
to us that such a declaration could iu no sense be considered a 
‘power of attorney.’ 

Issue III .—The last issue raises a point of some interest aud 
importance. Eespondent’s coutention is that the petitioner 
is a ‘Sikh’ aud is, therefore, not entitled to stand as a candi¬ 
date for a ’ non-Muhammadan ’ Oonstitufency (vide rule 6(b) 
of the Punjab electoral rules). The petitioner had raiKsed a 
preliminary objection that as his name was on the electoral 
lollofthe constituency in question, the respondent had no 
right to raise this point. An issue was framed on the point 
and was decided in favour of the respondent by order, dated 
27th March 1924 (vide annexiire to this report). The question 
whether petitioner is or is not a Sikh has, therefore, to he 
decided by us on its merits. 

According to rule 6 (h) referred to above, only a ‘non- 
Muhammadan ’ is entitled to stand for a non-Muhammad an 
constituency. The term ‘non-Muhammadan’ has been used 
in a peculiar sense and includes all persons who are neither 
Muhammadans nor Sikhs. The coutention of the respondent 
is that the petitioner is a Sikh and, therefore, not a ‘ non- 
Muhammadan.’ We have, therefore, to determine who is to 
be considered a ‘ Sikh ’ for the purpovses of rule 6 (b). 
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Unfortunate]j, the electoral rules themselves do not give any 
clear definition of the word SSikh’ for the purposes oi this 
rule. The word USikh ’ has been, however, explained in 
schedule 11 under rule 8, relating to the ({ualifications of 
electors as follows : ~~ 

If any question arises as to whether any person is or is not 
a Sikh, he shall be deemed respectively to be or not to be a 
Sikh according as he makes or refuses to make in such form 
and manner as the Local Government may by regulation 
prescribe a declaration that he is a Sikh. According to Form 
No. VII attached to the regulations, the declaration prescribed 
by the Local Government is as follows :— 

^‘I solemnly affirm that I am a Sikh, that I believe in the 
Guru Granth Sahib, that I believe in the Ten Gums, 
and that I have no other religion.’’ 

Judged by this test, there is no doubt that the petitioner is 
not a Sikh. He refused to make the above declaration both 
before the returning officer and before us. In fact, his name 
was placed on the electoral roll of the non-Mu ham mad an 
constituenc}' on his own motion, as already stated. It is, 
however, argued for the respondent that the above test is not 
binding on us, so far as rule 6(d) is concerned, and the word 
‘Sikh’should betaken in its general sense. have been 

referred to the description of the different types of Siklis found 
ill the Punjab, as given in the Census Eeports of 191D12 
(pages 153— 55) and 1921-22 (pages 183—87), and it is pointed 
out that the line of demarcation between Hindus and certain 
types of Sikhs is extremely faint. 

But general considerations of the above character cannot 
be of help to the respondent for the purposes of the issue 
before us. We are concerned with the meaning of the word 
‘ Sikh Vfor the purposes of the electoral rules. For certain 
reasons, the ‘Sikhs’ have been granted special representation 
on the Legislative Council. There are different types of 
Sikhs, and some are not easily distinguishable from Hindus. 
To whom was the special representation meant to be given ] 
The Legislature anticipated the difficulties likely to arise 
in this respect and has, therefore, given a clear indication of 
the class of Sikhs to whom special representation was meant 
to be given. The regulations under rule 8 give an explanation 
of the word ‘Sikh’ for the purposes of determining the 
electors for the Sikh constituencies. The declaration laid 
down as a test by the Local Gov^ernment emphasizes that 
the person must not only believe in the Granth Sahib and 
the Ten Gurus, but must ‘ have no other religion.’ This, we 
consider, is the real determining factor. Unfortunately the 
rules do not make it clear that this definition is meant to 
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be adopted even for the purposes of rule 6(b)* But we have 
little doubt that this must have been the intention. If the 
Legislature did not want to restrict the choice of a candidate, 
the Sikhs could easily have been left to elect any person 
they liked,—whether he was a Sikh according to the test of 
the declaration specified above or not. But the Legislature 
has thought it necessary to restrict the choice of a candidate 
too to Sikhs. It can scarcely be supposed, in the circum¬ 
stances, that the word SSikh’ in rule 6(6) was intended to 
be taken in a sense different from that of the explanation 
and decdaration referred to above. 

It was. urged that we must interpret the rules, as tliey 
stand, and that it is not for us to speculate as to what was 
the intention of the Legislature (4 I. L. R. Lahore, 323). 
But this rule applies only when the words admit of one and 
only one interpretation. A different rule has to be applied 
when the words are capable of dififerent interpretations, as 
in this case. ‘‘ The words of a statute when there is a doubt 
about their meaning are to be understood in the sense in 
which they best harmonize with the subject of the enactment 
and the object which the Legislature lias in view. Their mean¬ 
ing is found not so much in a strictly grammatical or etymolo¬ 
gical propriety of language, nor even in the popular use, 
as in the subject or in the occasion they are used and the 
object to be attained ” (Maxwell: on the interpretation of 
statutes, oth edition, page 8o). Taking the rules and regu¬ 
lations as a whole, the conclnsion seems almost irresistible 
that the word SSikh ’ in rule 6(6) is used in no other sense 
than that of the explanation and the declaration given in the 
regulations under rule 8, and the schedules attached thereto. 

But even apart from the above test, the respondent has 
in our opinion failed to establish that the petitioner is a 
Bikh. The only facts which the respondent has attempted to 
prove are :— 

(i) That the petitioner’s father is a Sikh. Every person 

born of a Sikh father is a Sikh and that, therefore 
petitioner is a Sikh. 

(ii) That the petitioner described himself as a Sikh in 

his application for the B.A. and M,A, examinations, 
and was so described in the results of those exami¬ 
nations. 

(Hi) That petitioner has been described at times as 
‘ Sardar Labh Singh,’ and has been so described 
even in some of the posters issued at tlie last 
election. 

(iv) That the petitioner was looked upon as a ‘ Sikh, 
member of the Grujranwala Municipal Committee. 
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As regards the first point, the petitioner’s father Sundar 
vSingh was produced as a witnes*^. lie has, however, deposed 
that he is a Hindu and not a 8ikh. He wears *janeo’ and 
worships idols. He believes in Vedas and Puranas, and the 
marriage ceremonies, etc., in the family are performed accord¬ 
ing to Jirahmanic rites. The mere fact that he wears long 
hair and respects the Granth Sahib is obviously insufficient, 
under the circumstances, to establish tliat he is a SSikli.’ 
Any Plindii or Muhammadan may respect the Bible, but he 
does not thereby become a Christian. The respondent has 
not taken the trouble to produce any witness whose opinion 
as to wrho is to be considered a true Sikh could be taken as 
authoritative. Tlie learned Counsel for the respondent has 
advanced the extraordinary proposition that Sikhism is 
merely a sort of caste depending upon birth and not belief. 
No authority in support of the |)roposition has been cited, 
and the position seems to ns to be wholly untenable. ' 

The next point ap[)ears to be ^ prima facie^ in favour 
of the vespondeut, but has been sufficiently explained by 
the petitioner. Tfie petitioner’s father used to wear long hair, 
and had a name ending in ‘ Singh h Petitioner himself had 
a similar name. He was, therefore, taken to be a ^Sikh ’ and 
was described as such in bis School and College days. In 
those days the line of distinction between Hindus and Sikhs 
was not so sharply marked, and Hindus, who had a reverence 
for the teachings of the Ten Giiriis, had no objection to being 
looked upon as Siklis,—in the sense of a Hindu sect. They, 
however, never considered themselves non-Hindus. The peti¬ 
tioner, whose opinions on religious subjects were not formula¬ 
ted in his young days, continued to be described as a Sikh 
as a matter of routine till he left his college; but when the 
antithesis between the two religions was brought into pro¬ 
minence by the gathering force of the Kbalsa Eeform move¬ 
ment, he had no difficulty in locating his real faith. For 
the last 15 years or more, the petitioner has never called 
himself or been described by others as a Sikh. He has been 
prominently connected with a number of Hindu institutions 
and is looked upon as a Hindu leader. In an important 
Sikh centre like Gujrauwala, where there are several Sikh 
institutions, he has not had any connection witli them. The 
petitioner cannot, therefore, be accused of having renounced 
Iiis faitli merely for the ptirposes of the election. We have 
already held that Sikhism is not a caste depending upon 
mere birth. Even if it be supposed for the sake of 
argument that the petitioner was, or was considered 
a 8ikb at one time, it does not follow that he must always 
remain a Sikh. It would be absurd to class a person as a 
vSfkli in •‘i)ile of his declaration'^ and conduct to the contrary. 
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(Hi) and ('i'y).-—The remaining two points are of little 
significance and do not recpiire much discussion. The peti¬ 
tioner has b>eii sometimes called ‘SardarLabh Singh ’ but the 
title ‘Sardar’ though generally api>lied to Sikhs in this 
province is by no means restricted to them. The petitioner’s 
name ends in ‘ Singh,’ and by association ot' ideas that 
title is apt to be used with his name. But no inference 
as to his religion could be reasonably drawn merely from such 
use. 

No other point's require any discussion. Our unanimous 
findings are— 

(i) That the returning officer was not justified in 
refusing the nomination papers of the petitioner ; 
(ii) That the declaration accompanying the nomination 
papers did not require any stamp and was not 
invalid ; and 

(Hi) That the petitioner has not been proved to be a 


Sikh. 


The petitioner being eligible as a candidate and bis nomina¬ 
tion papers baving been wrongly refused, the result pf the 
election must be held to have been materially affected (c/. 
l.I. E. P. 178 and 183). We are, accordingly, of opinion that 
the election of respondent Niranjan Das was 7mll and void. 

The respondent should pay the cost of the petitioner, which 
we assess at Rs. .oOO. 


M. V. BHIDE, President. 



The S6th April, ) D. C. RALLI 


Annexure to Report in the case Labh Singh versus 


Nii*anjan Das. 


Order. —Four pi'elimiuary points have been raised in this 
case and will be disposed of by this order. 

The first contention raised by the respoiideut is to the effect 
that the petitioner filed two petitions ; thrit he could tile only 
one and that the one he first filed was not filed within the 
time allowed by Rule 32, and that therefore neither of the 
petitions could be gone into. 

The scrutiny of the nomination papers took place on 6th 
November 1923. All the nomination papers, presented by the 
petitioner were held to be invalid, and as the respondent 
■was the only other candidate he was declared elected. The 
result of the'election, however, did not appear in the G-overn- 
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ineut G-azette till the 30th November 1923, while the res- 
poiident filed hisretiiru of election expenses ou the 3rd January 
1924. Now the first petition was presented to ilis Excellency 
the Governor on 3rd December 1923 while, the second petition 
was presented on 16th January 1924. Both petitions are in 
identical words except that the second bears a note to the 
effect that the first petition had been filed before the respondent 
had lodged his return of election expenses, and that therefore 
by way of precaution a second petition was put in after the 
return of the election expenses had been lodged. 

It was argued that rule 32 (1) (a) lays down that an election 
petition has to be presented within 14 days from the date on 
which the return of the election expenses of the returned 
candidate and the declarations referred to in rule 19 are 
received by tlie returning officers. It was admitted that the 
second petition was filed within these 14 days, but it was 
contended that the first petition was filed before those 14 days 
and was premature, and should he dismissed as being against 
the provisions of rule 32 (1) (a) while the second petition 
should be dismissed because the candidate had no power to 
file a second petition. On the other hand, it wa.s argued on 
behalf of the iietitioiier that the petitions had lieen sent to 
the Comiuissiouers for trial by His Excellency the Governor, 
and that they had no power to go behind this order and to 
disrni.ss them. We do not, however, propo.se to settle these 
points as it seems to ns quite clear that there is no defect by 
reason of the two petitions presented in this case. The peti- 
fions are exactly the same. One was filed before the period of 
14 clays mentioned in rule 32 (1) (a) and the other was filed 
withiu those 14 days. It is obvious that one or other of 
those petitions is a good petition, and there is no substance 
in the contention that Recaiise the petitioner filed a second 
petition by way of precaution he ought to be penalised by 
having both the petitions dismissed. We would so decide. 
We further point out that in England a supplemental petition 
may be filed to meet some difficulty as to the time at which 
the"' original petition was presented. (Nee 2 0. M. & H. 127 
and page 686 of Parker’s Election Agent and Returning Officer, 
3rd edition.) 

Another point raised by the respondent was that it was 
competent for him to attack the petitioner, even though the 
petitioner did not claim the seat for himself, by stating that 
the petitioner was himself ineligible for election for five years 
as he had not lodged his return of expenses in the manner 
prescribed by Rule 19, and that the said return was also false 
in some material particulars. The respondent asked that this 
question should be gone into by the Commissioners, even 
though it was admitted that under rule 42 tke respondent 
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coiiW not give evidence to prove that the election of the 
petitioner would have been void if he had been the returned 
candidate and a petition had been presented complaining 
of his election. 

There is no doubt that a recriminatory statement cannot 
be tiled by the respondent as the petitioner has not claimed 
the seat. The argument, lidwever, on' his behalf was that an 
allegation which falls within rnle 5(4) cannot in itself be 
made a ground of an election petition as it does not fall 
within rule 44. Such a ground can only be taken if some 
other ground falling within rnle 44 is also alleged. In the 
Attack case (1 I. E. P., 1) at pages 18 and 19, there was some 
discussion of this question. In that case the petitioner claimed 
the seat, and therefore we think that there is a distinction be¬ 
tween that case and the present case. Where the yjetitioner 
himself claims the seat any ground of attack should be allowed 
to the respondent. It was held in the Attack case that the 
Commissioners could not report that an election should be 
declared void on tlie ground that a false return of election 
expenses had been made, bub such an election conld be 
avohled by a declaration under rule 25 that the seat of the 
elected person was vacant by reason of ineligibility prising 
out of the application of rule 5(4). The Commissioners in 
that case thought in the circumstances of that petition that 
they should go into the question of the alleged fals’e return ol 
expenses of the petitioner and not leave the question to he 
decided in a judicial proceeding before a magistrate. 

It is quite clear that weave not compelled to go into this 
question and we are further of opinion that when the petitioner 
himself does not claim the seat this question should not be 
•roue into by us, though the respondent can take any steps he 
cares to have tlie matter decided by a magistrate. In England 
recriminatory evidence can be given by the respondent only 
when the petitioner claims the seat. (See Eraser’s Ijaw pi 
Parliamentary Elections and Election Petitions, 3vd edition, 
page 228.) We have been referred to no case in which a 
respondent was allowed to attack the return of the election 
expenses of a petitioner who did not claim the seat. For 
these reasons we decline to go into this question, and in doing 
so we distinguish the Attack case already referred to where the 
petitioner claimed the seat. 

The last point taken arose as follows :— 

The respondent alleged that the petitioner was a >Sikh while 
the constituency was a non-Muhammadan one, and that there¬ 
fore the petitioner could not be a candidate for this constitu¬ 
ency. The petitioner, however, raised the objection that this 
question conld not be gone into, because he was shown in the 
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electoral roll of the constituency in question, and it must 
therefore be taken that he was not a Sikh but a Hindu or 
rather non-Muhammadan. Here we are of opinion that the 
point can be raised. Our reasons are as follows :— 

Rule 9(3) states that the orders made by the Revising 
Authority as regards an electoral roll shall be final. Then rule 
10 lays down that every person registered on the electoral roll 
of any constituency shall be entitled to vote provided that— 

{a} no person shall vote at any general election in more 
than one general constituency or both in the 
commerce and in the industry coiistitiieiicy, and 

(b) no person shall vote at any election if he is subject 

to any disability stated in rule 7. 

The effect of these two rules is to make the electoral roll 
final as regards voters except that a voter if he is on the roll of 
more than one general constituency can only vote in one of 
them at a general election, and even though he is on an 
electoral roll he is not entitled to vote if he is subject to any 
of the disqualifications given in rule 7, i,e. if he is not a 
British subject or is under 21 years of age, etc,, etc. With 
these qualifications electoral rolls are undoubtedly final as 
regards voters. Farther paragraph 5 of schedule 11 of the 
rules states that a person shall be qualified as an elector— 

(a) in a non-Mufiaminadan Constituency (as the present 
is) who is neither a Muhammadan nor a Sikh ; 

(h) in a Muhammadan constituency who is a Muliam- 
mad an, and, 

(c) in a Sikh constituency, who is a Sikh: 

Provided that such person has certain further qualifications 
It is further explained in that paragraph that if any question 
arises as to whether any })erson is or is not a Sikh he shall be 
deemed respectively to be or not to be a Sikh according as he 
makes or refuses to make in such form and inauner, as the 
Local Groverriment may by regulation prescribe, a declaration 
that he is a Sikh. Further regulation 2 (14) of the regulations 
published imder notification No. 639, dated 2ath August 1923, 
states that an objection to the registration of an elector on the 
roll of a Sikh Constituency shall be accepted unles^s the person 
objected to appear and makes the declaration in Form No. VII 
appended to these regulations. 

From the above discussion, therefore, it is quite clear that 
a voter can place himself either on a Sikh electoral roll or a 
non-Muhammadaii electoral roll subject to his taking or 
refusing to take the prescribed declaration. That electoral roll 
is final subject to certain qualifications in so far as the person 
is entitled to vote. It does not follow, however, that the same 
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rules apply to a caudidate. lu fact the rules regardmg 
candidates are so different and so clear that we must hold that 
iu their case it can be challenged as to whether they are bikhs 
or noTi-Miihammadans. 

The first rule as regards candidates to be considered is rule 6 
which runs as follows :— 

6 (1) No person shall be eligible for election as a member 
of the Council to represent a general constituency, unless 

(a) his name is registered on the electoral roll of the 
constituency or any other constituency m the 
province, and 

(h) in the case of a uon-Muharnmadan, Muhammadan 
or Sikh constituency he is himsell a non- 
Muhammadan, Muhammadan or Sikh, as the case 
may be. 

2 No person shall be eligible for election as a member of 
the'Couucil to represent a special constituency unless his name 
is entered on the electoral roll of the constituency. 

a. For the purpose of tliese rules— 

(a) “ General constituency ” means a non-Muhammadan 

Muhammadan or Sikh constituency, and 

(b) “ Special constituency ” means a landholder’s, Uni- 

Ursity, commerce, or industry constituency. 

This is a general constituency and rule 6 (1) applies. K it is 
•latmined that the petitioner is on the electoral roll ol the 
cnnstituency in question (which is his own allegation) then he 
cLdition laid down in rule 6 (1) (a), but there still 
Iplnains rule 6 (1) (b) which is to the effect that he must also 
vTin the case of a non-Muhammadan constituency, a non- 
un sinmadan ie.he roust neither be a Muhammadan nor a 

S“! ob.»u,, thwefov., tl..t v„1.6 ( 1 ) (6) oo„t»n.. ... 

additional (lualification for a candidate, ^.e. not y mm i 
i-rove that he is on the electoral roll of the coustitnency i 
^ uotimi which would be snfhcdent for a Voter but be must 5, > 

L“sikh and 1^. tli8 case ,.t a n.in-M.ihamniada„ constitueno, he 
y f.,oirMuhaa.»a.i..,. The « l.ert.cU, clear and 

admits of no doubt. 

Regulation 4 of the regulations published 
No 641, dated 20th August, 1923, is also 

tin,-Jill (ills to the effect that the returning officer shall 

examine the nomination papers and shall effherV*) 

which may be made to any uominatiou and may 

such objection or on his own motion alter such summary 
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inquiry, if any, as he thinks necessary, refuse any nomination 
on any of the following grounds :— 

(i) That the candidate is ineligible for election under 
rule 6 or rule 6. 

We have already discussed above what rule 6 is, so that it 
was the duty of the returning officer to see that all the condi¬ 
tions of rule 6 were complied with. Similarly regulation 4 
(2) (a) is to the effect that for the purpose of this regulation the 
production of any certified copy of an enti’y made in the 
electoral roll of any constituency shall be conclusive evidence 
of the right of any elector named in that entry to stand for 
election or to wsubscribe a nomination paper, as the case may 
be, unless it is proved that the candidate is disqualified under 
rule 5 or rule 6, or, as the case niay be, that the proposer or 
seconder is disqualified under sub-rule (4) of rule 11. 

This means that the production of a certified copy of an 
entry made in the electoral roll of a constituency before the 
returning officer is conclusive evidence of the right of an elector 
named therein to stand for election, always provided that that 
person is not disqualified under the provisions of rule 5 or rule 
6. As regards rule 6, therefore^ proof can be allowed that in the 
case of a nou*Muhammadan constituency the candidate is a 
Sikh. This is the only possible interpretation the rules and 
regulations can bear. We were asked to hold that such a con¬ 
clusion was absurd. We see no absurdity in drawing a dis¬ 
tinction between a candidate and a voter. We wpuki also 
follow I. L. R. 4 Lahore, page 323, where it was laid down 
that when the words of a statute admit of but one meaning, 
a court is not at liberty to speculate on the intention of the 
Legislature and construe them according to its own iiotions of 
what ought to have been enacted. Its duty is not to make 
the law reasonable, but to expound it as it stands. We there¬ 
fore decide that the respondent ix^ entitled to produce evidence 
to the effect that the petitioner is a Sikh. 


J. ADDISON, 


President, 


PHILLIP MORTON, 


Bar^at-Laitv, mmisaioners. 
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CASE XLlll. 
SAMASTIPUR (N. M.K.) 


(Bihar and Orissa Legislative Council). 

Malieshwar Prasad Narayan Siuba Petitioner, 

versus 

Kamasray Frasharl Ghaudhury ... ... Respondent. 

The petitioner was proposed by one Grudar Thakur and se¬ 
conded by one Nirsan Tbakur. The returning officer when 
.scrutinizing the Tiomination paper was not satisfied tliat the 
proposer and the seconder were on the electoral roll of the 
constituency and he accordingly under regulation 24(1) rejected 
the nomination paper. The result was that the respondent 
Kamasray Prashad Chaudhury was declared to have been 
elected, 

: The question for consideration is whether the propo.ser and 

' the seconder are identical with the persons whose electoral 
‘ humbers they have given in the nomination paper. The 
nuraber given against the proposer Grudar Thakur is 100. The 
electoral roll shows against this number one Grudar Tliakur, 
the son of Daun Thakur. Against the number given by the 
seconder Nirsan Thakur which is 228 in the electoral roll 
is sliown Narsar Thakur, the son of Maubharan Thakur. It was 
established before the returning officer tliat the proposer’s 
father’s name was not Daiin Tliakur but Gropal Thakur, and 
that the seconder's correct name was Nirsan Thakur and not 
Nirsar Thakur and that his father’s name w-as not Maubharan 
Thakur but Guiii Thakur. 

It is now said that these are cases of mere misnomer or 
misdescription and that Gudar Thakur and Nirsan Thakur 
were in fact qualified to propose and second the petitioner. 
In the Purnea case, Indian Election Petitions, Volume I, 178, 
a seconder subscribed himself as ‘^Modo Sahu, son of Munni 
Lai Sahu ” whereas the register showed that be was ‘‘ Modo 
Sahu, son of Munni Sahu.” This was considered to be a case 
of misdescription, but in the present case the discrepancies 
are much more serious and in our opinion the affidavits filed 
by the petitioner are not sufficient to establish the identity. 
The affidavits of Gudar Thakur and Nirsan Thakur state that 
the electoral roll is incorrect, and that there are no other 
persons of the names of Gudar and Nirsan in the villages. A 
Collecting Punch named Ramsaran Thakur also files an affi¬ 
davit swearing that he was in charge of the preparation of 
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the electoral roll and that the inis;de.scriptiori ‘"crept into the 
roll by oversight,” The Collecting Punch, ho^^"ever, was not 
the officer who was charged oy the regulations with the duty 
of preparing and jniblishing the electoral roll. We do not 
see how^ he can affirm that by entering Gudar Thakur, the son 
of Dann Thakur as an elector, the registration officer meant 
Giidar Thakur, the sou of Gopal Tluikur; for all we ’know the 
mistake may lie in the elector’s name and not iu the fathers 
name and that the elector intended to be entered was a person 
who was the son of Dauu but whose name was liot Gudar. 
Similarly in the case of the seconder although the discrepancy 
between Nirsaii and Nirsar may be a case of misnomer, we 
do not think that the discrepancy in the father^s name can be 
considered a case of misdescription. It follows that if the 
registration officer did not intend to register the proposer and 
the seconder, then we have no jurisdiction to investigate the 
matter further; we certainly cannot eiujuire whether tlie 
petitioners were in fact qualified to be registered as electors. 
The regulations provide ample safeguards for electors against 
mistakes in the preparation of the electoral roll, and if the 
proposer and the seconder were wrongly omitted, they should 
have brought the matter to the notice of the proper authorties. 

On behalf of the respondent and in support of the returning 
officer’s decision it was further contended that the signatures 
of the proposer and the seconder, appearing upon the uomi* 
nation paper were not gentiine;' but the objection was not 
taken before the returning officfer and we decline to investigate 
it. 

The result is that the petition fails and we report that the 
returned candidate has been duly elected. We assess the costs 
of this hearing at Ks. 80 and recommend that the petitioner 
do pay the same to the respondent. 


B. K. MULLICK. 
J. F. W. JAMES. 
A. D. PATEL. 
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CASE XLIA^' 

SARAN SOUTH (N.^M R ) 

(Biiiah and Opissa Legislative Council.) 

Niraii Narayan Singh ... ... ... Petitioner^ 

versus 

Oliandraketu Narayan Singh ... ... ItespondenU 

The imsuccesfiful candidate filed a X)®fition contesting tlie 
validity of the election, taking almost every ground [lossible 
under the rules, 

(1) Bahvb Ohandraketu Narayan Singh or his agent or some 
other persons with his or his agenfs koiotvUdge or con- 
nivance published false statements in relation to the 
personal conduct of the petitioner, %vhich has considerably 
prejudiced the chance of the petitioneds election. 

The first false statement alleged is in connection with the 
endeavour of Babu Nirsu Narayan Singh to obtain the estab¬ 
lishment of a liosfiital at his own village of Sonexnir instead of 
at Nayagaon. In a pamphlet issued on behalf of the respond¬ 
ent, this action has been attributed to selhsbiiess, but not to 
any corrupt motive. This is not an allegation touching the 
private character of the petitioner, such as is contemplated 
by rule 4 in part I of schedule of the electoral rules. Similar 
criticism applies to the second statement to which objection 
is taken by tlie petitioner, that court-fees and cost of x^ostage 
increased while he was a member of the Couneil. 

The third statement to which objection is taken ax)pears in 
another X)amphlet issued by the respondent, to the effect that 
the hopes for a judgeship or for ax:)pointment as 

Minister, and that in seeking election to the Couneil he is 
hoping to gratify his own ambition. 

It may be doubted whether the imputation of legitimate 
ambition to a candidate can be reasonably regarded as pre¬ 
judicing the j)rospect of his election ; but the question does not 
here arise, because it appears that the statements are true. It 
is conceded that the petitioner was anxious to be appointed as 
District Judge when such an appoinment was about to be made 
from the Bar; and Babu Sheodhar Prashad Singh, whose 
veracity on this point we see no reason to doubt, has proved 
that the petitioner urged as a reason why he should be sup¬ 
ported that there was a x^ossibility that be might be ax)poiiited 
Minister, The respondent had therefore reason to believe that 
the x>ptitioner was seeking to obtain appointment as Judge or 
Minister ; and this statement cannot be treated as false. 
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The fourth statement set forth in the particulars is to the 
effect that the xjetitioner declined to sign a pledge that lie. 
would not accept any office. The pleader Gunjraj bingh of 
Chapra says that the statement is true; no evidence Jias been 
adduced to show that it is false; and the manner m which the 
respondent has treated it in his own leaflet Ohand i)haplc% uttar 
certainly indicates that it is true. It is not necessary to 
di^^cuss it further. 

The petitioner has taken objection to another statement 
which appears in one of the pamphlets issued in support of 
the respondent’s candidature which runs as follows: - ^ We 
have no necessity for a wakil who foments or supports quarrels 
for gain. Of what service can such a man heV^ Apart from 
the question of whether the pamphlet in which this remark 
occurs was issued with the authority of the respondent, we may 
observe that although we do not defend or support this con¬ 
temptuous estimate of the lawyer’s profession, it must be ad¬ 
mitted that abuse of this kind will be commonly found in any 
electLoneeriiig contest where one of the candidates is a lawyer 
and the other is not. i t is clear that the words in the pam¬ 
phlet do not mean that the petitioner is a bad kind of lawyer; 
and a remark of this kind cannot be treated as a slanderous 
statement affecting the candidate’s personal character, 

(2) Babu Ohandraketu Narayan Singh or his agent or some 
other persons with his or his agenfs knowledge or con" 
nivance fraudulently entered names oj various persoiis 
in a pamphlet published in the Nath Press, Chapra^ 
strongly recoynmending the candidature of the said cayi" 
didate. Your pet%tion67* is infory/ied^ which he believes 
to be true, that many of these persons in whose name the 
pamphlet has been issued never s^lh8crihed their names or 
had any intention of supporting his cand idature. 

In the particulars appended to the petition the names of Babu 
Maheudra Prashad and Dr. Dhanesh Chandra are specified, 
both of whom say that their names were entered in the 
pampiilet {Council aur Chunao) without their consent. It 
is admitted that Dr. Dhanesh Chandra Prasad himself drafted 
the pamphlet, and it cannot reasonably be held that its 
publication under his signature was fraudulent. Babu 
Maheudra Prasad says that he did not agree to the subscript 
tion of his name to the pamphlet, and that he told Chandra- 
deo Babu of Chapra, who was supporting the petitioner, to 
say that Ins signature was not authorized ; but his name was 
not mentioned in the counter-leaflet which was published, 
and it may reasonably be inferred that his signature to the 
pamphlet was authorized. Two other witnesses during the 
bearing of the case have asserted that their names were entered 
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in this pamphlet without authority. One of these is a Mukh- 
tar Auibika Prasdad Singh, who drafted another pamphlet 
for the respondent; and the second is Shamdeo Narayau 
Singh who has forgotten whether he canvas'^ed for the respon¬ 
dent, though he remembers that he wejit out with Sheodutt 
Prasad in the respondent’s car when Sheodutt was canvassing 
for him. We do not consider that there has been any fraud 
in connection witli the entry of any of these names in the 
pamphlet. 

(:i) That none of the pamjyhlets issued on behalf of Bahu 
Chandraketu Narayan Singh bears the name' of the 
printer and publisher as required under the nides, 
and two of them at least do not even bear the name 
of the press. 

The two pamphlets which do not bear the name of the 
press are two issues of a pamphlet called Suchna, There 
were three issues of this pamphlet, each of two thousand 
copies, printed at the Nath Press at Chapra, of which otie 
issue only bears the name of the press. The wording of the 
pamphlet in each issue is ideutical. There is nothing objec¬ 
tionable in the pamphlet; and in view of the fact that the 
name of the press has actually been given in one of the 
issues, we are of opinion that the omission in the other two 
is accidental. 

The rest of the circulars bear the name of the press ; but 
the petitioner objects that they ought to bear the name of 
the printer and that of the publisher also. It may be observ^ed 
tliat ill tliis respect the pamphlets are exactly on the same 
footing with those issued by the petitioner. The name of 
the press may be taken as the'trade name of tlie printer; and 
we are prepared to accept the view that by ^ the comity and 
custom of the printing trade’ the printer of a pamphlet is 
assumed to be the publisher also. In any case we cannot 
lind that the omission of the name of the printer or publisher 
of any pamphlet has affected the result of the election so as 
to bring it within the provisions of sub-section {a) or {c) of 
rule 44 (1); and therefore the election cannot be declared void 
on this account. 

(4) There has not been free exercise of electoral right on 
account of itndue influence exercised by the candidate,, 
his agent Babu Bheodhav Prasad Singh, and some 
other persons with connivance of the candidate. 
Several specific instances of the exercise of undue influence 
were alleged. The first is in connection with Dumri village, 
w^herein Babu Sheodhar Prasad Singh, election agent of the 
respondent, has taken lease of a share.- It is alleged that 
Babu -Sheodhar Prasad Singh threatened certain raiyats of 
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the village that luilesH they supported Baba Chandraketu 
Narayan Singh he would teach them a lesson, that they refused 
to support the respondent, and that by way of reprisal civil 
and criminal cases have been instituted against them. One 
of these raiyats is Haravamgi Singh, who lias given evidence 
denying that any such threat was made. The two raiyats 
who have given evidence in support of the petitioner are 
Dahaur Singh and Ram Narain Singh. . As a result of a 
complicated series of transaotions in Bumri village, into 
the details of which it is not necessary to enter here, there 
is a dispute between Babu Sheodhar Prasad Singh and Dr. 
K. C. Das as to tlie right to collect rent for a four-anna share. 
Dahaur Singh iias been sued by Babu Sheodhar Prasad Siugli 
for arrears of rent; and he alleges that the suit was instituted 
maliciously, because he declined to vote for the respondent. 
This man, who appears to be of a quarrelsome disposition, 
has got into trouble in other cases also, which he attributes 
to the same cause. We are of opinion that no reliance is to 
be placed on the evidence of Dahaur Singh or of his follower 
Ram ISTarain, and that this particular charge of undue inHuence 
is not true. A raiyat of the opposite faction, Doibdeyal Singh, 
who gives evidence on behalf of the respondent, is apparently 
no more worthy of credit than Dahaur Sing. IMiis man goes 
even further than Dahaur Singh, and alleges that he was 
actually an agent of the petitioner in the 'election, and that 
he received certain payments on. that account. This matter 
has to be discussed elsewliere; but we may liere dismiss it 
with thh remark that we unanimously agree that Dahaur 
Singh and Ram Xarain Siugii on the one side and Doibdeyal 
Singh on the other are not deserving of any credit. 

The second charge of undue infinence is that Eabii Sheodiiar 
Prasad Singh, in his capacity of president, of a chankidari 
uiiiou, threatened voters that he would increase tlieiv chauki- 
dari tax if they did not vote for Babu Chandraketu Narayan 
Singh. The only witness who supports this allegation' is 
Rainjatan Rant of Manupore, whose chankidari tax before 
the election had been increased from Re. 1 to Ks. 1-8-0. It 
is evident that the witness has a grievance in this increase of 
tax; and he is apparently trying to prevent the possibility of 
a farther increase by providing himself- in advance with a 
ground of appeal. We do not believe 'this witness, and we 
find that this instance of undue influence has not been proved. 

The third instance of undue influence is alleged to have 
been committed by the respondent himself, who is lessee of 
the tolls of the Gandak bridge at Sonepur, and holds a lease of 
several ferries in eastern Bihar and Bengal. Jiubaran Singh, 
lessee of the Patna ferries, says that he declined to suppor- 
tlie respondent in the election, whereupon the I’espondent 
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threatened to outbid him for his ferries. The witness is corro¬ 
borated by Earn Sohag Singh oi| Sonepur who says that he was 
•present when the threat was made. Jiubaran Singh and 
the respondent are old rivals ; and it a]_)pears that they entered 
into an agreement that particular ferries should be allotted to 
each one of them, eacli binding himself, under penalty of ten 
thousand rupees, not to bid against the other. Last year the 
respondent outbid Jiubarau .Singh for a lease of certain 
(Toverameiit land within the Sonepur fair area, of which Jitd)a- 
ran Singh has apparently made a grievance. It appears to 
us probable that this present statement of Jiubaran Singh 
has been made in anticipation of the possibility that the 
respondent may wish to bid for the Patna ferries, with some 
idea of obtaining from him a repudiation of any such intention. 
However, that mixy be, we do not believe Jiubaran Singh’s 
evidence ; and we find that this particular instance of undue 
influence has not been proved. 

Another charge is that Eabu Sita Saran, manager of the 
Marijha estate, threatened a tenant by letter that if he support¬ 
ed the candidature of the' petitioner lie would have to tight 
the Manjlia darhar. It appears that such a letter was drafted; 
but it is not clear how it came to the petitioner’s possession. 
For the purposes of the present case it is sufficient to observe 
that no evidence has been tendered to prove publication. 

The lifth and sixth charges in the petition relate to general 
bribery and the payment of charges for conveyance and food 
to voters. No particulars were furnished in respect of these 
charges as required by rule 38 (2) of the electoral rules ; and 
accepting tlve decision in the Saharanpwr case* we have 
decided that where no particulars are furnished with the 
p)etition such charges must be struck off. The rule requires 
that particulars be famished with the petition in* order to 
avoid delay in interlocutory proceedings ; and as the petitioner 
did not comply with the rule his petition so far as it is thus 
insuflicienfc must fail. 

(7) That Balm Ghandraketu Narayan Sinha is guilty of 

treating with a view to secure votes. 

Two specitic instances are alleged in respect of this charge. 
Tlie first is relating to entertainment to members of the Seva 
Samati at the last KSonepiir fair, regarding which no evidence 
has been given. The second cliarge under this head i.s that 
Habu Ohandraketu Narayan Siuha during the flood of August 
1923 distributed food at Sonepur station, and that subsequently 
in his election pamphlets he made capital out of this, claim¬ 
ing. vote^ on the ground of his generous expenditure during 
the flood. 

* Indian Klection Petitions 1, 197. 
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In this connection the only independent . evidence is that of 
the sub-inspector of police Randakba?! TeM'^ari, from which it 
appears that a certain amount of relief work was done by the 
respondent at Sonepur at the time of the recent floods. It can 
hardly be contended that in a sudden emergency of this kind 
a local resident must abstain from reli'ef work on account of 
his impending candidature; in a Saran fiood immediate assist¬ 
ance is imperatively demanded from all who can render it. It 
has not been ^diown that assistance was rendered on sut*h an extra¬ 
vagant scale as to amount to general bribery. The petitioner 
argues that the subsequent making of political capital out of 
these acts of benevolence indicates that the acts of benevo¬ 
lence were made with a corrupt motive; but in this matter we 
must be guided by the English rule, and hold that since tfie 
acts of benevolence were in themselves innocent, they cannot 
be treated as corrupt merely because political capital has been 
subsequently made out of them. The petitioner takes fresli 
ground in arguing that the benevolence ha> been exaggerated 
for political purposes, and that such, exaggeratioj) amounts to 
a corrupt practice. We agree that exaggeration of this kijid 
would be highly objectionable, but apart from the fact that 
the general statements made on behalf of the respondent in 
this connection have not been shown to be false or exaggera¬ 
ted, we may observe that it would be difficult to bring 
exaggerations of this kind within the definition of bribery 
which is given in the electoral rules. On this charge we find 
that the petitioner fails. 

(8) That there have been a large number of cases of person La- 
tion, ' 

It is alleged that somebody had voted in tlm name of a 
dead man Tapsi Singh of Dumri but a reference to the ballot 
papers and the electoral roll shows that no vote has been 
recorded in this mairs name. As regards the other cases of 
alleged personation no evidence has been adduced;, and the 
whole charge is abandoned by the petitioner. 

{9) At the time of counting many ballot 2 ^apers luhich did not 
bear ofiaial 7nark or bore the- official mark on the wrong 
side were oourUed by the returning officer. 

At the polling the official mark was made by means of an 
impressed stamp, so that if the mark appears on one side of 
the ballot papers it must necessarily appear on the other side 
also. After careful scrutiny of all the votes cast in favour of 
Babn Chaudraketu Narayan Sinha we find that no official 
mark can be distinguished on 31 papers of Mirzapur and 2 
papers of Garkha polling station. At Mirzapur the official 
mark was an impressed capital D; and the stamping was 
evidently done in a perfunctory fashion, because in 92 ballot 
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papers of the respondent, including those which we have 
rejected, and in three other ballot papers east for the respon¬ 
dent rejeeted by the returning officer, as well as in 77 ballot 
papers cast for the petitioner, there was either no mark or the 
mark was so perfauctorily made as to be visible only after 
careful scrutiny. The attention of polling officers should be 
drawn to tlie necessity of seeing that the stamping of ballot 
papers is pro])erly done at the polling stations. The effect of 
this scrutiny is to reduce the respondent’s majority to 41 ; and 
a little more carelessness on the part of the officer whose duty 
it was to stamp the papers might have rendered a new elec¬ 
tion necessary. 

(10) The account submitted on the 11th day of January 
IQ^Jf. of Bahu Ohandraketu Narayan Shiha and his elec-* 
tion agent is false and is far below the total ecvpenditiire 
actually incurred by him in connection with his candida¬ 
ture, and the expenses of a large number of persons who 
worked for him throughout the constituency are not entered 
in the said account. 

The particulars furnished by the petitioner in respect of this 
charge falls under several heads. A large number ot workers 
are named who are said to have received remuneration or 
travelling allowance from the respondent; but no item of 
payment under this head omitted in the account has been 
proved against the respondent. It is objected that tlie respon¬ 
dent has not included the expenses of his own railway journeys; 
but it appears that he travelled with a complimentary pass 
which he holds from the Bengal and North-Western Eailway. 
It is also alleged that the respondent stayed on several 
occasions at the Dharamsala at Chapra w^ith a large number 
of workers, and the expenses have not been entered into the 
ac(munt. It has not been proved that on these occasions' the 
respondent incurred expenses on account of his workers. No 
rent was payable at the Dharamsala; and it is stated on 
behalf of the respondent that he took bis food with a friend 
at C’hapra on these occasions, which has not been disproved. 
(.) ejection has been taken regarding the purchase of two 
electoral rolls by the respondent’s agent Eamkishnn Lai in 
June 1923; but Eamkishnn Lai says that these electoral 
rolls were purchased for Narain Prasad. This is probabl}^ 
true, since the rolls were of both North 8aran and South Saran 
constituencies. 

The respondent purchased a motor car which was delivered 
on September 26th, 1923, and tiiis car naturally was used 
during the election. It is objected that the cost of it ought 
to have been included in the account of election expenses ; but 
it appears that the car was purchased for ordinary use and not 
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exclusively for electiou purposes. It would not be reasonable 
to include the whole cost of this car in the expenses of the 
election. 

11. That the election of Babw Ghandvalcetu Jfarayan 

Sinha is void as his name was not properly entered on the 

electoral roll. 

It appears that the names of two other members of the j 
respondent’s family were already on the electoral roll, and _ 
the respondent desired that his name should be entered. It ,/ 
was arranged that the names of the other members should be p 
struck oj0f and' that the name of the respondent should be jr; 
entered; but for some reason the names of all the three j' 
members of the family remained on the roll. Under rule 9 1 
(3) of the electoral rules the orders made by the revising » 
authority are final; and we have no power to enter into this , 
questi >n. 

" A recriminatory petition hfis been filed on behalf of the 
respondent. The charges on this petition fall under two 
heads. 

The first charge alleges false statements regarding the 
personal conduct of respondent. Two such statements are 
put forward which occur in leaflets issued by the petitioner. 
One is a vague statement that certain men seek to become 
members of Council in order to obtain an opportimity of 
shaking hands with the Governor and of being regarded as 
great men. There is nothing here which can be treated as a 
false statement regarding the personal conduct of the respon¬ 
dent. The second head of this charge concerns a remark in 
a leaflet issued by the petitioner, to the effect that the respon¬ 
dent did not wish to have the tolls of the Sonepur bridge re¬ 
moved. The respondent is farmer of the tolls for the Bengal 
and North-Western Railway foot bridge at Sonepur ; but there 
' is some doubt as to whether the railway administration have 
any longer a right to charge toll. If a farmer of tolls chooses 
to stand as a candidate in a constituency, of which one of 
the main exits is guarded by himself or his agents, charging 
tolls from travellers, be cannot reasonably expect that bis 
opponent will omit to make some political capital out of this 
fact. There is no unfair comment here on the i)ersonal 
character of the responient; and this charge in the recrimina- 
tory petition must fail. 

The second charge in the recriminatory petition alleges 
that various expenses incurred by the petitioner have not 
been entered in his account. The evidence of Doibdeyai 
Singh of Dumri who professes to hav^ acted as agent of the 
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petitioner is manifestly untrue; and we find that no instance 
01 expenses incurred and not entered in the account has been 
proved. 

1 lie result is that the petition and the recriminatory 
petition both fail; and we report that the election of the 
reBpoiident is not void. Had there been no recriminatory 
petition the respondent would have been entitled to his costs ; 
but he has chosen to recriminate. He has failed to substan¬ 
tiate his allegations ; and we do not consider that any useful 
purpose would be served by entering into calculations regarding 
the* abatement ol costs which should be allowed on account 
of this recriminatory petition. We direct that each party 
do bear his own cost. 

J. F. W. JAMES. 

RADHAKANTA GHOSE. 

A. D. PATEL. 


CASE XLV. 
SHAHABAD (M- R )• 


Petitioner, 

Resiiondent. 


(Bihae and Orissa LEorsLAxivE Council.) 

Shaikli Mahmood Haasan Khan 

versus 

Mr. Saiyid Athahar Hussain 

In this case the nomination paper of the petitioner, who . 
was a candidate for the Shahabad Muhammadan Rural Cons¬ 
tituency, was rejected by the returning officer and the respon¬ 
dent Mr. Saiyid Athahar Hussain was declared elected. The 
petitioner filed two nomination papers. In one the proposer 
was Tasaduq Husain, Electoral Roll No. 38, and in the other 
Altaf Hussian Shaikh, Electoral Roll No. 29. It appears that 
the constituency has been sub-divided and Tasaduq Hussain 
described the siib-division in which he is registered as follows : 
“Zila Shahabad, Thana Mohania, Police Station Kiidra, 
Sub-division Bhabua.” Altaf Hussain described him elf as 
“ No. 29, polling station. Thana Baraha, Thana Arrah (Sub¬ 
division Arrah).” Under Rule 11 of the Bihar and Orissa 
election rules the nomination paper has to be in the form 
prescribed by schedule III and a note to the form in question 
requires that where the electoral roll i.s sub-divided and separate 
serial numbers are assigned to the electors entered in each 
sub-division a description of the sub-division in which the name 
of the elector is entered must also be given. The returning 
officer was of opinion that the correct description of the 
sub-division in the case of each proposer was the polling 
station, and that the nomination was invalid. 

Now there is nothing to indicate that the various area- into 
which the constituency has been sub-divided for convenience 
of polling are required to be described by the names of polling 
stations. It is obvious that what the Registration authorities 
have done is to form sub-divisions according to revenue thanas 
and they have included within each such polling area the 
police stations falling within the thana. As a mode of 
description a reference to the revenue thana would seem to be 
perhaps more appropriate than the name of the polling station; 
and in the absence of any express direction, we think the 
description given in the nomination paper was in compliance 
with the rules. 

The result is that we declare the election void and we report 
that the elected candidate Mr. Saiyid Athahar Husain has 
not been duly elected. We assess, the costs at Rs. 8) and 
recommend that they be paid by the respondent to the 
petitioner. 

B. K. MULLICK. 

.1. h. W. JAMES. 

A, D. PATEL, 



CASE XLVL 
SHEIKHUPURA (M. R.) 


(Punjab Legislative Council). 

Miaii Haq Nawaz ... ... ... Petitioner, 

versus 

Malak Khan Mohammad Khau ... ... Bespo'ndent. 

The petitioner, M. Haq Nawaz, and respondents Nos. 1 to 4 
were candidates for election to the Punjab Legislative Council 
on behalf of the Sheikhupura Muhammadan Rural Constitu¬ 
ency, at the last general election, and M. Khan Mohammad 
Khan, respondent No. .1, who secured the largest number of 
votes (1,664), was declared duly elected. The petitioner, who 
got the next highest number of votes (1,117), seeks to avoid 
the election of respondent No. 1 on the ground of cert,ain 
‘ corrupt practices ’ alleged to have been committed by him and 
also claims the seat for himself. The charges of corrupt 
practices brought by the petitioner against respondent No. I 
were (1)‘undue influence,’ (2) personation, (3) bribery and (4) 
publication of false statements, as defined in part I of schedule 
V of the Punjab electoral rules and have been detailed in his 
petition (published in Punjab Gazette, dated 22nd February 
1924). 

Respondent No. 1 totally denied the allegations of the 
petitioner in respect of the charges and pleaded that the peti¬ 
tion had been really instigated by some of the other respond- 
ente, who are his enemies. 

The petitioner failed to produce any evidence worth the 
name in support of charges Nos, (3) and (4) referred to above. 

, As regards these charges, there is nothing on the record bey^ond 
the statements of one or two interested witnesses and the 
charges may be passed over with the remark that they remain 
wholly unsubstantiated. With reference to the first two 
charges, however, a certain amount of evidence has been pro¬ 
duced, and this we proceed to consider. 

(1)—Undue Influence. 

The allegation in respect of this charge was that respondent 
No. 1, his agent, and relations (with connivance of respondent 
No. 1 and his agents,) threatened a largenumber of voters with 
injury to their cattle and other moveable property if they did 
not cast their votes in favour of respondent No. 1. In the list 
oi particulars (as amended after filing the petition), it was 
stated that Muhabbat Khan, father of respondent No. 1 
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Najabat and Baklisha, his uncles, and Firoz Din Jogi, bis 
agent, held out threats to voters at Chaks Nos. 32, 49,180, 
Sangla and Nankaua on different dates. Evidence has been 
however produced in Court only with respect to Chaks 32, 
49 and Sangla. This evidence is full of discrepancies on 
material points and seems to us unreliable. As regards Chak 
No. 32, the petitioner has produced 9 witnesses who have 
deposed that one day before the polling the voters were 
collected and threatened by agents of respondent No. 1. But 
these witnesses differ as to what person or persons went to that 
Chak and held out the threats,—whether any threats were 
actually held out or whether the voters were merely frightened, 
because the Wagha tribe (to which respondent No. 1 belongs) 
is notorious for cattle-lifting, and so forth. It seems also un¬ 
likely that any threats of cattfe-lifting were openly held out 
before a gathering of 40 or 50 persons, as alleged by some 
of these witnesses,—especially in view of the fact that the 
election of the father of respondent No. 1 was set aside in 
1921 on account of similar allegations. The evidence with 
respect to Chak No, 49 and Sangla is still weaker. The wit¬ 
nesses are few and men of low status and some of them 
contradict the others by stating that no threat of any kind 
was held out at all. We accordingly hold that the charge 
of ^ undue influence ’ has not been established. 

(2)—Personation. 

As regards the charge, petitioner relied on as many as 21 cases 
at first. The voters and alleged personators were produced as 
witnesses, but they did not support the petitioner. The real 
voters asserted that they did vote, while the alleged per- 
sonators denied having voted at all. Thumb-impressions of 
all these men were, however, taken before us and a comparison 
of these with those on the counterfoils of the ballot-paper, 
by an expert from the Finger Print Bureau, Phillaur, showed 
that the thumb-impressions of the real voters did not agree 
with those on the counterfoils of the ballot-papers in the 
following three cases 


No. on list P A. 

Voters with electo¬ 
ral No. name . 

of village. 

Fersonator with 
name of his 
village. 

Polling station. 

6 

Wali (025) of Kar- 
kan. 

Ghanu, Mochi, of 
Ear k an. 

Mananwalt. 

13 

Uayat (274) of 11 is- 
na. 

Muhammadi of 

Misua. 

Muridke. 

15 

Jada (273) of Misna 

Rahman of Misna. 

Ditto. 
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The expert further found that the left thumb-impression of 
Kahman (case No. 15), the personator, did agree with the 
thumb-impression on the counterfoil of the ballot-paper. In 
case No. 13 also, the thumb-impression of the personator 
Muhammadi agreed with that on the counterfoil of the ballot¬ 
positive in this 


paper,—though tiie expert’s opinion is not so 
case as in case No. 15, 


In one more case (No. 8 on list E.x. P-A.) relating to 
Mananwala polling station, the expert found the left tliumb- 
impression of the personator (Bahu, Mochi of Karkan) to 
correspond with that on the counterfoil of the ballot-paper,— 
though the thumb-impression of the real voter (Pira of Karkan) 
was not sutficiently clear for purposes of comparison in this case. 

It will thus appear that the expert’s evidence supports the 
petitioner’s allegations as to ‘personation’ in four cases. 
Though the oral evidence of the voters and the alleged person- 
ators with respect to these cases is against him, it cannot bo 
believed in the face of the evidence of the finger-print expert. 
These men have probably perjured themselves with the idea 
that they would get into trouble if they told the truth. For 
the purposes of identification, the reliability of evidence based 
upon comparison of finger prints has been now well established 
(of. Donogh’s Circumstantial Evidence, 2nd edition, pages 
69, 73) and no attempt has been made on behalf of the res¬ 
pondent to challege it. ‘Personation ’ by itself is, however, 
not sufficient to avoid an election unless it falls under part I 
of schedule V of the electoral rules, i.e. unless it is ‘ procured ’ 
or ‘ abetted ’ by a candidate, or his agents or by some other 
person ‘ with their connivance ’ (vide rule 14 (b) and the defini¬ 
tion of personation, as given in part I of schedule V of the 
electoral rules). We have, therefore, to see whether the 
petitioner has established ‘agency ’ with respect to the above 
personation cases, so as to bring them under part I of schedule 
V. The petitioner’s allegation is that respondent’s father 
Muhabbat Khan and Feroze Din .Togi, a friend of the latter, 
were present there and were acting as his agents and that 
these persons procured the personation. On behalf of the 
respondent, the presence of Muhabbat Khan and Feroze Din 
Jogi at the polling stations is not denied, but it is urged that 
they had not been appointed ‘agents’ by the respondent. 
Bat the term ‘ agent ’ has a very wide meaning in election 
law. It is not restricted to the ordinary relation of 
principal and agent. The relation is more like that between 
master and servant, where the former is often liable to he held 
responsible for unauthorised or negligent acts of the latter. 
No appointment as an agent is necessary and the relationship 
has to be judged from the facts and circumstances of the case. 
This Law of agency is well established iu England (c/. 4 
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O’xM. & H, at 10, 1 O’M. & H. 10, 11) and the defiviitioa of 
the term ‘agent’ in the Punjab electoral rules (see rule 
30) shows that it has a similar wide meaning in Indif^ 
Muhabbat Khan, on his own showing, was present at both 
the polling stations referred to above to canvas and promote 
the interests of his son, the respondent Khan Mohammad. 
Feroze Din Jogi professes to have gone to one polling station 
to Vote and to the other as a mere spectator. But there is 
reliable evidence of independent witnesses such as the pre¬ 
siding officer at Mananwala to show that he too was working tor 
the respondent. We, therefore, feel no difficulty in holding 
both these men to be ‘ agents ’ of tlie respondent Khan 
Mohammad for the purposes of his election. There is, how¬ 
ever, no direct evidence of a. reliable character to connect 
these men with the cases of personation. 

The above facts, no doubt, raise a strong suspicion against 
Muhabbat Khan but are not, in our opinion, by themselves 
sufficient to justify a definite finding that he procured or con¬ 
nived at the personation. The petitioner has mainly relied 
upon the Punjab South-East Towns case of 1920 (see 1 I.E.P. 
165), but that case is clearly distinguishable from the present 
case. In the Punjab South-East Towns case, out of 150 votes 
cast in Simla Kalan (the village of the respondent in that 
case) fifteen cases of personation were proved and the Com¬ 
missioners had strong reasons to suspect five others. The 
total number of votes cast for both the candidates was small 
being less than 200 for each candidate and thus the percent¬ 
age of personation cases was high. In the present case, out 
of the 4 personation cases relied upon by the petitioner, only 
2 relate to Karkan, the village of the respondent. In one 
of those (vide No. 8 on list Ex. P.-A.) it is definitely proved 
that the personator was a menial belonging to respondent’s 
village, but in the other (case No. 6 on Ex. P.-A.) the expert 
has not been able to express a very definite opinion. The net 
result is that out of 1,664 votes cast for the respondent, Khan 
Mohammad, only one case of personation by a menial belong¬ 
ing to his village is established and it is only in respect of 
this case, that there may be said to be strong reasons^ to 
suspect that the personation was ‘ procured ’ or ‘ connived’ at 
by the respondent’s father, who was present at the polling 
station. But an isolated instance of this kind has to be judged 
with caution and is, in our opinion, inadequate to justify a 
definite finding to this effect in the petitioner’s favour. It 
ii a trite proposition of law that in dealing with' a _criminal 
or qttasi-criminal charge like the one under discussion, 
suspicion, however strong, cannot take the place of positive 
proof. We are dealing in this instance with mere circumstan¬ 
tial evidence and before basing a decision upon such evidence, 
every reasonable hypothesis consistent with the innocence 
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of the percou charged, must be excluded. It has been 
suggested on behalf of the respondent that an isolated case 
of personation may be due to the ignorance of a voter who 
may have attempted innocently to vote by proxy or possibly 
the machinations of a scheming rival candidate. We do not 
think, the circumstances, relied upon by the petitioner, are 
by themselves sufiicent to exclude the possibility of such 
explanations. It was remarked by Martin, B., in the West^ 
minster case, The Law (law of Agency ) is a stringent law, 
a harsh law, a hard law....But, I think, I am justified, when 
I am about to apply such a law, in requiring to be satisfied 
beyond all doubt that the act...was done; and unless the 
proof is strong and very cogent—I should say, very strong and 
very cogent—it ought not to affect the seat of an honest and 
well-intentioned man by the act of a third person.” (1 O’M 
and H, 95). The petitioner has failed to adduce any such 
‘ strong and cogent ’ proof in this case. 

We accordingly find that although four cases of personation 
are proved, the petitioner has failed to establish that they 
were ^ procured, abetted or connived at ’ by the respondent or 
his agents. Under the circumstances, these cases only serve 
to reduce the respondent’s votes by 4 and cannot affect the 
result of the election, as he had a majority of over 500 votes. 
We propose, however, to bring the cases of personation to the 
notice of the Deputy Commissioner, Sheikhupura, with a view 
to the prosecution of the offenders under the Indian Election 
Offences and Inquiries Act, 1920 (Act XXXIX of 1920), after 
such further inquiries (if any) as he may consider advisable. 

The petitioner has unfortunately shown extraordinary in¬ 
difference about the conduct of this case. His statement 
before us shows that he did not make sufficient inquiries about 
the personation cases—with the result that he was not in a 
position to produce satisfactory evidence as regards ^ agency.’ 
With greater diligence, he might have Becured better evidence 
in support of his allegations. As, however, there are reasons 
to suspect that the hands of the respondent or his agents have 
not been clean, the costs need not be heavy. 

We beg to report under rule 45 of the Punjab Electoral 
Buies that the petitioner having failed to prove the charges 
of ‘corrupt practices’ brought by him against respondent Khali 
Mohammad, the latter must be held to have been duly elected 
and the petition should be dismissed. The petitioner should 
pay Es* 250 as costs to respondent Khan Mohammad. 


Lahore : 


M. V. BHIDE, President 


nth June 19^4. 






CASEf^XLiVn. 

TIRHTTT mviSTOK lANDHOL 

(Bihae AND Ol^IssA. LEaisitATiVE Council.) 

M^hava Swarendra Satii ... ... Petitioner^ 

versus 

Rai Bahadur Krishna Deva Narayan Mahtha ... BespondenL 

The petitioner was a candidate for election to the Tirhut 
Division Landholders’ Constituency, but in his nomination 
paper he gave the name of the constituency as Landholders 
(Tirhut Division)” and against the entry which requires him 
to state the constituency on the Electoral Roll of which he is 
registered as an elector he made the following entry : Land¬ 
holders (Tirhut Division), Saran district, (.Topalganj sub-divi¬ 
sion.” The> returning officer wlule condoning certain other 
irregularities in the nomination paper considered that the 
misdescription as to the name of the Constituency was fatal 
and he accordingly rejected it and declared the respondent to 
be duly elected. 

In ouft opinion thb returning officer’s decision cannot be 
supi)orted* The misdescription, if any, in this case was trivial 
and should have been condoned. 

The result is that we declare the election to be void and we 
report that the respondent has not been duly elected. We 
assess the cost at Rs. 80 and recommend that they be paid by 
the respondent to the petitioner. 

B, K. MULLICK. 

J. F. W. JAMES. 

A. D. PATEL. 
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CASE XLVIII. 
24-PAEGANAS (M. E.) 


(Bengal Legislative Council.) 


Dr. A. Suhrawardy 
Saiyid Nasim Ali 


versus 


... Petitioner j 
,.. Respondent. 


The proceedings were''ex-parte as Maulvi Saiyid Nasim Ali, 
the returned candidate, did not appear although notices were 
duly served upon him. 


The facts are not in dispute. 


Dr. Suhrawardy who is registered as an elector on the 
electoral roll of Calcutta North Muhammadan Constit uency 
in Ward No. 9 and who is thereby duly qualified to stand 
tor election from the 24-Parganas Eural Muhammadan 
Constituency, caused a nomination paper to be delivered to the 
Returning officer for ids election as a member of the Bengal 
Legislative Council at the general election of November 1923. 

Dr. Suiirawardy^’s proposer as stated in the nomination paper 
was Kazi Abdul Jalil, whose number in the Bengal electoral 
roll is No. 1, thaiia Baduria, Union No. 9, bliaistanagar. 
In the electoral roll however Kazi Abdul JaliFs name was 
wrongly printed as Kazi Abdul Janis, son of Xazi Mahommed 
llatern, tlie other particulars correct. At the time when 
Kazi Abdul Jalil presented the nomination paper he entered 
his name under the head of‘'proposer” as Kazi Abdul Janis 
and within brackets Kazi Abdul Jalil. He explains that the 
reason why he made the duplicate entry was to bring his name 
into conformity with the name wrongly recorded in the electoral 
roll. He filled up the details required as to his number, etc., 
and signed his correct name below in the appropriate line. 

The nomination paper was presented to the returning oificer 
on 8th October 1923. On 11th October Mr. Lodge, the return¬ 
ing officer, in his certificate of scrutiny observed that "the 
proposer’s name is Kazi Abdul Jalil, whereas the name in the 
voters’ list is Abdul Janis. The proposer is not present and 
there is nothing before me to show that Abdul Jalil and Abdul 
Janis are the same person.” He, therefore, rejected the nomi¬ 
nation paper apparently under regulation XXI (1) (iv). There- 
upon Dr. feuhrawardy presented the present petition. 

The short point for decision is whether .the refusal by the 
returning officer of Dr. Suhrawardy’a nomination paper was 
improper and whether as a fact the result of the election has 
in consequence been materially affected within the meanins of 
rule 44 (i)(c), ® 
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We have heard the evidence of Kazi Abdul Jalil and are 
quite satisfied that he is identical with the voter No, 1 of the 
electoral roll who has been wrongly printed in the Bengal 
electoral roll as Kazi Abdul Janis. He has explained that 
he saw the electoral roli for the first time on the date he 
signed the nomination paper and shortly before he signed it, 
and that was the reason why he entered the name given in the 
electoral roll accompanied by his true name in brackets. 

We are fully satisfied that this is the true explanation. 

We have also heard the evidence of Babu Shama Charan 
Mondal, the collecting Panckayat of Union No. 9, Shaista- 
iiagar. He is acquainted with Kazi Abdul Jalil and states 
that there is no one in his village of the name of Abdul Janis. 

We accept that statement. 

He was responsible for the preparation of the voters'list 
of his union which he prepared from his copy of the assess¬ 
ment register and dictated it to his paikPrafulla Cliakraburtty, 

• who wrote if out (Exhibit 2). It would appear from an 
examination of this list that the writing of the name Jalil" 
was somewhat indistinct and so no doubt at the time of 
printing the mistake was made. From our own inspection 
of the list we are of opinion that the real entry was Jalil and 
not Janis. 

It seems to have been somewhat unfortunate that at the time 
of scrutiny by the returning officer neither Kazi Abdul Jalil 
nor Dr. Suhrawardy were present and the returning officer was 
therefore not in a position to hold an adequate enquiry into 
the matter. If he had been able to do so, he would not have 
rejected the nomination paper. It was held in the case 
{Oldk'imj 18G9,1 OhM. &H., 153) that if a person on the register 
is called by a wrong uaine, that will not vitiate his vote. Upon 
the same principle it would follow that a person incorrectly 
described in the electoral roll is not thereby debarred from 
acting as a proposer of a candidate. 

For these reasons we think that the nomination paper was 
improperly rejected by the returning officer. The effect of 
this has been materially to affect the result of the election 
and we are thei'efore of opinion that the returned candidate 
Maulvi Saiyid Nasim Ali has not been duly elected. 

We have been pressed by the learned vakil for the applicant 
to award him his costs, but in view of the fact that the 
hearing has been ex-parte and that the mistake was one for 
which Maulvi Saiyid Nasirn Ali could in no way be held 
responsible, we recommend that the petitioner do bear his 
own costs. 

A. J. CHOTZNEIl, 

Calcutta, ] I>. C. PATTERSON, 

\ SARODA PRASAD BAKSHI, 

Tke December, 19SS. ) Gommissionerg. 


CASE XLIX. 
24-PARG ANAS (M- IJ.) 


(Bengal Legislative Council). 

Nawab Mirza Shujaat Beg, Khan Bahadur ... Petitioner, 

versus 

Maiilvi Mabboobul Haq ... .. Respondent, 

This is a petitiou by Nawab Mirza Shujaat Ali Beg Khan 
Bahadur against the election of Maulvi Mabboobul Haq from 
the 24-Parganas Municipal (Mahomedan) constituency to the 
Bengal Legislative Council. The petitioner and the respondent 
were the only two candidates for election. The 1st of Decem¬ 
ber 1923, 8 A.M., was fixed for counting of votes. The parties 
with their agents attended, and the counting was done in their 
presence. The returning officer aiiuouiiced the result of the 
poll and declared the respondent duly elected. The petitioner 
obtained 911 votes and the respondent 936 votes. There were 
48 rejected votes. Soon after when the verification statement 
required by regulation XLVIII was being prepared, it was 
discovered that one ballot box from this constituency had not, 
by mistake, been opened. It appears that in its place a ballot 
box of the Hindu constituency had been opened, but the Hindu 
votes had been rejected. The unopened ballot box was of the 
Baduria Municipality. The returning officer sent for the 
candidates at once. The respondent was not found. The 
petitioner turned up and an agent of the respondent also came 
and the contents of the ballot box were counted in their 
presence. Two hundred and four ballot papers were found in 
the box. Eighty-one votes were in favour of the respondent, 
while 123 votes were for the petitioner. One ballot paper was 
rejected. The total votes for each candidate thereupon stood, 
for the petitioner 1,034 and for the respondent 1,017. There 
w^ere 38 rejected vote>!. Eleven of the votes given by Hindus 
for the non-Mahomedan constituency were taken out as they 
did not concern this constituency. This result reversed the 
decision arrived at when the votes were first counted and 
Maulvi Mabboobul Haq was declared elected. The returning 
officer thought that his first declaration was invalid, but he 
was not sure if he could make a second declaration and he 
thereupon submitted his report to Grovernment for instructfons. 
We do not know what the instructions were, but Maulvi 
Mabboobul Haq's name was published in the Oaleutta Gazette 
as that of the elected candidate. The petitioner thereupon 
filed his present application. 
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These facts are not ctiallenged in the written statement filed 
by the respondent. The respondent made a grievance that he 
was not present at the second counting of the votes and he 
submitted that the returning officer should not have opened 
and counted the votes in the unopened ballot box after 
announcing the result of the poll and pleaded that the return¬ 
ing officer was functus officio. 

Mr. Lindsay, the District Magistrate of the 24-*Parganas, 
who was the returning officer, was examined in the case and he 
corroborated the petitioner\s case and explained how the papers 
of the ballot boxes had been mixed up and counted and the 
result declared anil how the mistake was subsequently 
discovered when the return required by regulation XLIX was 
being prepared ami how the parties were sent for and the ballot 
papers in the Badiiria box comited. It appears from Mr. 
Lindsay’s evidence that the result of the second counting was 
declared by him to the people present. The result of Mr. 
Lindsay’s counting is not challenged. 

The learned pleader for the respondent contends that the 
returning officer vfas functus officio after he made the first de¬ 
claration. It is argued that the returning officer should not have 
touched the unopened box. Certain English cases have been 
cited. They are mentioned in Parker, page 385. The English 
rule is that if a mistake is discovered after the returning officer 
has declared the result, the mistake can only be reclified by 
filing an electon petition praying aiecouut.” It seems to us 
that this is the procedure which has been followed in this case. 
The returning officer having made his declaration, he w'as not 
entitled to reverse his decision. The English eases cited do 
not 4iow that the returning officer cannot ascertain his 
mistake, ruvaing to our rules and regulations, it cannot be 
said that the returning officer was functus oficio. He had still 
to make the return mentioned in regulation XLIX and the 
report to the Secretary of the Council under rule 44.(9). It 
may be even said that the first declaration was a void declara¬ 
tion as it was made on an incomplete counting. Rule 14(7) 
states that ‘‘ when the counting of the votes has been compleiedy 
the returning officer shall forthwith declare the candidate, to 
whom the largest number of votes has been given, to De 
elected.” The counting of the \otes had not been completed 
inasmuch as the contents of the Baduria box had not been 
taken into account. The returning officer was not, therefore, 
functus officio. Even if he was, it is open to us to take into 
account the contents of this Dox. 

A complaint was made that the respondent was not present 
and had no opportunity to examine the box and that, therefore, 
he was prejudiced. Rule ^14(6) had been quoted. It says :— 

Votes shall be counted,** ....and each candidate, 
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the election agent of each candidate, and one representative of 
each candidate, authorised in writing by the candidates shall 
have a right to be present at the time of counting.’’ It is 
proved that the respondent was sent for. He was away and 
could not be found, bat his agent Mohammad Fakiruddin 
turned up and the counting was done in his presence. It is 
now said that Mohammad Fakiruddin was not authorised in 
writing by the respondent to be present at the counting. 

The respondent admits that in the morning he took Moham¬ 
mad Fakiruddin and another gentleman with him to be 
present at the counting. He admits that Mohammad Fakirud¬ 
din was one of his [■oiling agents. It is too late to say that 
Mohammad Fakiruddin was not his agent and had no written 
antbority. The returning odicer is not bound to admit an 
agent to be present at the counting unless he is authorised in 
writing by the candidate, but when the candidate takes an 
agent ol his to be present at the counting and the same agent 
is present at the second counting, it would seem that the 
requirements of the law have been fulfilled. If Mohammad 
lakirnddiii was good enough to be his polling agent, he was 
good enough to watch the counting on his behalf. The 
respondent is obviously trying to disown his own representative. 
As we have said before the counting by Mr. Lindsay is not 
challenged. It seems ridiculous to us for the respondent to 
complain of any hardship. The hardship was on the other 
side since the petitioner was not declared elected in spite of 
the fact that he had a majority of the votes. 

The learned pleader for the respondent contended that the 
petition was not maintainable inasmuch as the petitioner had 
not asked for a recount. Rule 33 (/) states that ‘‘the petition 
shall contain a statement in concise form of the material facts 
on which the petitioner relies” and rjle 34 says that “the 
petitioner may, if he so desires, in addition to calling in 
question the election of the returned candidate, claim a 
declaration that he himself lias been duly elected.” The 
petitioner has done this and has asked that on the votes 
ascertained by the returning ojSicer, he should be declared and 
returned as duly elected since he obtained the largest number 
of votes. If the learned pleader means that all the ballot 
papers should be recounted, all we need say is that this is 
unnecessary. It is common ground that up to the declaration 
made by the returning officer on the first count, the counting 
is correct. The only question therefore before ns is whether 
the contents of the box which was subsequently found should 
be taken into account or not. The petitioner is entitled to 
proceed on the figures ascertained bv the returning officer. 
The returning officer, has deposed that had he made the 
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discover/ earlier, he would have declared the petitioner as 
elected. He stayed his hand because he had already made 
the declaration. The learned vakil for the petitioner has 
quoted a case which is apposite : in re North-Eastern Derby¬ 
shire Election Holmes versus Lee reported in 39 Times Law 
Reports, 1923, page 423. it appears that in this case three 
ballot papers at a Parliamentary Election were found in 
different ballot boxes after the declaration of the poll: one 
which was for the petitioner on the date of the declaration and 
two which were for the respondent after a lapse of 11 days ; it 
was held that as these papers had been inadvertently left in 
the boxes, in the particular circun3.stauces of the case the three 
votes must be allowed. We hold that the ballot papers in the 
Baduria box must be taken into account. 

Our conclusion therefore is that the respondeiut Maulvi 
Mahboobul Jrluq was not duly elected and that this election 
and return should be set aside and that it should be declared 
that the petitioner was duly elected from this constituency. 

Since the respondent was not responsible for the mistake 
which has resulted in this election petition, we recommend 
that the parties should bear their own costs. 


G. N. ROY. 


The ISih March 


G. B. MUMFORD, 
G. N. MLIKERJEE, 


Commissioners* 
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CASE L. 

WEST COAST AND NILGIRIS (N.-M. R) 


(Legislative Assemblv.) 


Kamaran Eamau 


Petitioner, 


versus 


K. Sadasiva Bhat 


Respondent, 


1. The prayer in this petition is that the election of the 
respondent as a member of the Legislative Assembly for 
Malabar, South Kariara and the Nilgiris be set aside on the 
ground that he has been guilty of a corrupt practice within 
the meaning of rule 4, Schedule V of the rules for toe nomina¬ 
tion and election of members to the Legislative Assembly, in 
that he published false statements that the petitioner, when a 
member of the Legislative Assembly, ‘ sacrificed the real in¬ 
terests of the people’ “by his voting with the Grovernment for 
the enhancement of the salt tax ” and “ by his failing to 
join iri the struggle against the present inequitable provincial 
impost.” It is alleged that it is false to say that the peti¬ 
tioner did so vote, or did so fail to join in the struggle against 
thfe impost. 

2. The latter allegation appears to us wholly an expression 
of opinion of the petitioner’s political conduct and no question 
of its truth or falsity in fact arises. The former statement, 
viz., that the petitioner voted with the Government for the en- 

* hancement of the salt tax is the gi-avamen of the charge 
against the respondent. It is alleged that during the course of 
election in October last, the respondent published in mani¬ 
festoes and pamphlets issued by him in liis electoral campaign, 
this grave mis-statement of fact, which mis-statement was 
reasonably calculated to prejudice the prospects of the peti¬ 
tioner’s election, 

3. It is admitted by the respondeut in hi.s written statement 
that it is a false statement. As a matter of fact the petitioner 
did not vote at all on the question, but was absent at the 

' division. It is further admitted by the respondent that in 
various leaflets published and used by him in his campaign, 
this mis-statement appeared. There are letters of the 30th 
September 1923 by respondeut to the editors of three local 
South Kanara newspapers enclosing copies of Ex. A styled 
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An Electoral Manifesto.” Only one of the three newspapers 
appears to have printed the manifesto, viz,^ the Alangalore 
Mail in its issue of 28th October 1923. 

4. That such leaflets circulated in South Kanara during the 
electoral campaign up to the date of the election is proved. 
P. W. 3 deposes that at respondent’s request, he printed 5,300 
copies of Ex. C-1 and several hundreds of copies of Exs. 
A, C, D, D-1 and D^2. These were circulated in South Kanara, 
but not, sh far as appears, in Malabar. They were ])rintecl and 
issued for circulation under respondent’vS orders and instruc¬ 
tions. There can be no doubt of the fact of the publicat ion by 
the respondent. 

5. Respondent’s defence is (1) that when he drafted these 
leaflets and got them printed, he hona fide believed that the 
petitioner had voted for the enhancement of the salt tax, 
(2) that he hona fide believed so until some weeks after tlie 
election wa< over and (3) that in any case the statement is not 
one in relation to tlie personal character or conduct of the 
petitioner. 

C). As to the first point, respondent produces two letters from 
political friends, and an issue of the Navaynya news])aper, 
dated 27th September 1923, ad1 implying, if not categorically 
stating, that petitioner had voted for the enhancement. Res¬ 
pondent pleads that his own general impression of mind w^as 
the same and that these statements confirmed that impression, 
and therefore, he did not go further^ and attempt to verify the 
matter from the division lists of the Legislative Assembly, 
which no doubt he might have bought, or had lent him by 
others. It appears to be true that when the propriety of the 
Viceroy^’s power of certification came again before the Legisla¬ 
tive Assembly, the petitioner did vote to uphold the certifica¬ 
tion. We are prepared to accept the evidence as indicating 
that the respondent did not, on 30th September 1923, when 
tlie above leaflets and letters were drafted, deliberately make a 
statement which he knew to be false, or did not believe to be 
truis though we are bound to record our opinion that he did 
not show sufficient circumspection or diligence in enquiring 
before making such allegations against a political opponent. 
But incidentally we may remark that tlie petitioner himself 
did nothing either by way of direct communication with f.he 
respon lent or by issuing counter leaflets to correct the mis¬ 
statement. 

7. As to the second point, it requires more detailed con¬ 
sideration. Respondent appar ntly did not draw up leaflets 
for circulation in Malabar until '8th October 1923, when he 
drew up Exhibits ! and I-A for that pury>ose. Exhibit I being 
in English and Exhibit I-A in Malayalaro. In'these docu- 

35 
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ments any reference bo the salt tax and the petitioner’s conduct 
thereon is omitted, along with much other matter which 
appeared in Ex. A series. Eespondent’s explanation is that he 
was not satisfied with the tenour and phraseology and general 
ideas set out in his first efforts and so he compiled new ones. 
Exhibits P and I-A. We confess ourselves not satisfied with 
the explanation. Exhibits I and I-A are very colourless docu¬ 
ments and we cannot imagine that if the respondent still 
believed thoroughly in the truth of his previous assertion that 
the petitioner had sacrificed the interests of the people by 
voting with the Grovernment for the enhancement of the salt 
tax, he would not have reiterated tliat excellent political cry 
in his new pamphlets. Taking all the circumstances into 
consideration, it appears to us tliat, between the two dates, 30th 
September 1923 and 8th October* 1923, respondent had received 
some information which made him, at airy rate, doubtful as to 
the truth'of his former statement. It is significant of this 
that though the Exhibit A leaflets iu English would have 
equally served for Malabar, as they did for South Kanara, they 
were not so used in that district although they were not 
withdrawn fronv circulation in South Kanara. It is suggested, 
and we think tlrat there are grounds for the suggestion,^ that he 
did not regard Exhibit A as suitable for circulation in a dis¬ 
trict in wliich the petitioner’s doings in the Assembly may 
have been better known than tl/ey wore in South Kanara. 
This inference of our is stvengtliencd by the evidence of P. W. 
6, a lawyer of the Calicut Bar, who says tlrat about I9th Octo¬ 
ber 1923 in the Bar room at Calicut, during a general conversa¬ 
tion when the respondout was being accounted responsible for 
spreading about this false story of petitioner’s voting for the 
enhancement of the salt tax, he disclaimed responsibility, and 
in proof of his innocence, produced Exhibits I aiid I-A and 
also'Exhibit H. ExhibiLH is a letter, dated 18th October 1923, 
drafted by tire respondent himself for circulation to the mem¬ 
bers of certain Bars in Malabar. It also omits the mis-state- 
meirt contained in Exhibit A series, but speaks of ‘ the incon¬ 
sistent attitude’ of the petitioner regarding the salt tax. 
Respondent does not remember ttiis conversation at tlie Calicut 
Bar, but we can see no good ground for rejecting the general 
story wivev\ by P. W. 6, which appears to us both natural and 
true. "^It is clear then that at that juncture the respondent’s 
disclaimer of responsibility was wholly disingenuous. Pam¬ 
phlets of his were then circnlating in South Kanara containing 
the mis-statement. He avoided mentioning these and called 
attention to Exhibits 1 and I-A only. We are of opinion that 
the only reasonable explanation of respondent’s conduct at this 
time and of his change of language in Exhibits I and H res¬ 
pectively, whereby the original charge against the petitioner 
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of voting with the Ooveniment for the enhancement of the salt 
tax had been watered down to a vague charge of consistent 
attit\ide regarding the salt tax, is that in the interval he had, 
come to know that the statement in Exhibit A was not true 
or at least that he had no longer any good, grounds for believing 
it to De true. The language of Exliibit H goes far to indicate 
that by then he had ascertained the true facts about petitioner's 
attitude and action in the matter of the salt tax, and the res¬ 
pondent’s conduct about this time is no longer consistent with 
his true and genuine belief that the statement in Exhibit 
A was true* Had he retained that belief, that wn>uld have 
been the defence which lie would liave put forwnard 
in the Calicut Bar room and not a disingenuous dis¬ 
claimer that liis, pamphlets were not responsible for the 
rumour that tlie statement was true. It is clear to our minds 
that he was then aware that the statement wavS not true and 
that he could no longer with safety run |he risk of rex>roduc- 
ing it in his new circulars. 

8. It was obviously ' his duty at this stage to arrest the 
further publication of the mis-statement in South Kanara and 
to publ^sli and circulate corrections in all the localities in wdiicb 
the inis-sfcatement had beenjpublished, and overtake, so far as 
he could the mia-statement to which he himself had given such 
a start. So far from doing these things, it is in evidence that 
no alteration was made in the publication in »Soiith Kanara 
and that the original leaHets were being circulated within the 
last ten days before the election and up till the election date, 
(see P, Ws. 2, 5, 7 and 9), while on 28th October 1923, only 
three days before the election, the ‘ Mangalore Mail ’ published 
the original manifesto of 30tU September 1923 (Exhibit A-2). 
and P. W. 1 asserts that respondent himself asked him about 
24th October 1923, ix. five days after the Calient bar meeting, 
to insert tliat manifesto free of charge. 

9. We tliiuk that the conclusion is irresistible that, at auv 
rate, about I9tli October 1923, il not earlier even on Btii October 
1923, the respondent did not believe the statement to be true, 
and yet allowed its publication to continue, and we feel no 
doubt, tlierefore, that the respondent did publish regarding the 
petitioner a statement which he did not believe to be true—a 
statement reasonably calculated to prejudice (as an Exhibit A 
it was designed to prejudice) the prospects of the petitioner’s 
election. 

10. The remaining question is whether this statement is a 
statement in relation to the personal character and conduct of 
the petitioner. This is a point which has been strenuously argued 
on both sides. We think that the correct method of deciding 
the point is to determine first, assuming that the statement 
that the petitioner voted with the Grovernment for the enhance- 
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ment of the bait tax is true, whether tiiat would be a statement 
in relation to the petitioner’s pervsonal character and conduct 
We are agreed that it cannot be so held. No sort of reflection 
or imputation is on the petitioner’s character or conduct bj 
the mere assertion that he Toted on a particular measure in a 
particular way. It is an assertion of a historical fact, a mere 
setting forth of an account of a political act of the petitioner in 
liis political career. What result that act may have had on the 
interests of his constituents, whether it v/ill, for instance, be a 
i^acrifice of their interest or not, is not a question of fact, but of 
opiniojj, and any statement to that effect is not a statement of 
fact, bat a statement of opinion, and, therefore, will not come 
within the mischief of the rule. 

11. This conclusion is strengthened by a reference to certain 
ISuglisli election cases which ha\e been cited to us, and which 
have a particularly pertinent bearing on this point, since the 
v ery language we are rlow considering has been taken enbloc 
from the English Corrupt and Illegal Practices Prevention 
Act, 58 and 59 Vic. Chap 40 in 1895. Six election cases 
under that Act have been (*ited to us, reported in Vol. V, O’Malley 
and Havdcastle, pages 53, 89, 153, 186 and 218, and Vol. VI, 
O’Malley and Hardcastle, page 103, In all tliese, tiie general 
principle is that a statement in relation to the persona] 
character aud conduct of a can lidate must import some reflection 
o,r imputation on that charactei’ and conduct. The two cases 
most in |)oiijt are the Norik Louth Case, VI, O’Malley and 
Hardcastle 103, and the Cockermouth Case, Y, O’xMalley and 
Hardcastle, 155. The former interprets ^ personal’ as antithe¬ 
tical to and the latter interprets it as antithetical to 

politicaL The latter case is particularly instructive. One of 
the allegations there made against the candidate was in the 
statement that was made :— 

‘Electors! Kemember that the enemy was besieging 
British Towns'and wrecking British Homes when Sir 
Wilfrid Lawson voted against sending men, money 
and supplies,’ 

That is, as here, the statement was that the candidate had 
voted in such aud such a manner in the House of Commons, 
On this Mr. Justice Darling remarks (page 164):— 

‘What Sir Wilfrid Lawson desired from his conduct was, 
if he could get enough other people to agree with him 
and go into the same Lobby with him to force th(‘ 
Giovernment to resign, so that there might come into 
office a CTOVermnent holding the same opinions as 
himself about tlie war, and prepared to bring it to an 
end upon terms which would approve themselves to 
him and to his friends. But to say that is not to say 
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that he meaut to starve the troops. To say that he did 
that, is to criticise his political conduct. It is not to 
criticise his personal character or his personal conduct. 
And farther than that, it appears to me that what he 
said here about Sir Wilfrid Lawson and his votes is 
not false, it is to a very large extent true, as I have 
said. The natural consequence of the vote lie gave 
would be a perfectly cojistitutioual reason for tlie 
resignation of the G-overnineut and the forming of 
another, and would not be the starving of the troops 
in South Africa, and, therefore, even if it were not 
true, it seems tome that that was criticism of the 
political action of Sir Wilfrid Lawson, and not 
criticism of his personal character or conduct in any 
shape or form,’ 

Tliat is, all comment that a man voted in sucii and such a 
manner is comment as to his political conduct and not as to his 
personal conduct, 

12. These rulings were all in 1911 and prior years. The 
present rules' which we are considering were published in 1923. 
The particular phrase which we are considering waq as we 
have said, taken bodily from the English Act. We triink it is 
not too much to conclude that the framers of the rules intended 
this phrase to be interpreted as it had been up till 1923, 
judicially interpreted in England.* At least we are not in this 
case prepared to |)lace on this phrase a more extended meaning 
than it has received in election cases in England, 

13. We, therefore, conclude that the statement under consi¬ 
deration is not one in relation to the personal character and 
conduct of the petitioner. The mere fact that it was false will 
not then alter its nature or bring it within the mischief of rule 
d of schedule V. 

14. We, therefore, hold that no corrupt practice by the 
respondent has been proved and the petition cannot, therefore, 
be sustained and must be dismissed. 

15. In the view we take of the respondent’s conduct, we direct 
that each party bear his own costs. 

E. H. WALLACE, 

President 


V. V. >SRI!SriVA8AN, \ 
SIJBBTAIL I 


Covimiss ion ers^ 


2Jfth April, 1924. 
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